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SUBJECT INDEX 


Administration of Evacuee Property Act (31 

of 1950), S. 4 — See Constitution of India, Art. 
226 (1) 16c 

. See Constitution of India, Art. 2‘ii6 

I’^C 

- See Constitution of India, Art. 226 

16c 

_ See under Constitution of India, 

16 


( 1 ) 


S. 28 
S. 46 


( 1 ) 

Certiorari 


Art. 226. 

Civil Procedure Code (5 of 1908), Preamble — 
See Interpretation of Statutes la- 

_S. 9 _Special tribunal having special juris- 

diction to decide matter — Civil Court’s jurisdic¬ 
tion 166 

_S. 95, S. 115, O. 38, B, G (2); 0, 43, B. 1 

(q) — Conditional order under O. 38, R. 5 for 
attachment before judgment—Security furnished 
— Attachment not effected — Application to get 
order set aside and for damages—Damages refus¬ 
ed but security discharged—Revision does not lie 
as order and is appealable 14 

- S. 115—See also ibid, S. 95 14 

- S. 115, O. G, B. 8, 0. 8, B. 2 and O. 14, 

B, 1 — Duty of defendant to raise all grounds of 
defences in his pleading — Defence of illegality of 
contract not raised in trial Court—Power of High 
Court to entertain such plea in revision 32a 

-5. 115 —Interlocutory orders—Admissibility 

of document 47a 

- O. 6, B. 8 —5^0 ibid, S. 115 32a 

--O. 8, B. 2 — See ibid, S. 115 32a 

-O. 8, B. 5 —Plaintiff claiming mesne profits 

at a particular sum per year—Defendant merely 
denying his liability for profits without any spe¬ 
cific denial as to the quantum of profits — De¬ 
fendant must be deemed to have admitted the 

quantum of profits claimed if his liability is esta- 
blished 39d 

-O. 9, B. 9—See also ibid, O. 19, R. 1 43d 

-O. 9, B. 9 —“Sufficient cause”.—Meaning of 

—(Limitation Act (1908), S. 5) 33 

- O. 9, B. 9 —Order of restoration made, sub. 

jeot to payment of costs of defendants by certain 
date — Costs paid and accepted by defendant’s 
pleader — Restoration cannot be challenged — 
(Evidence Act (1872), S. 115 41a 

- O. 9, B. 9 — Application for restoration — 

Tenability challenged as preliminary ground — 
Decision on merits without hearing evidence on 
both sides is improper 43c 

- 0. 9, B. 9 —Conditional order for restoration 

— Restoration on condition of payment of cost— 
Part of cost deposited and withdrawn by non-appli¬ 
cant—Estoppel against non-applicant from challen¬ 
ging order for restoration—(Evidence Act (1872), 
S. 115 43c 

- O. 9, B. 13 — Application for restoration by 

pleader’s clerk, whether in order 416 

■- O. 9, B. 13 — Restoration application pre¬ 

sented by pleader’s clerk—No objection that pre- 


Civil P. C. (oontd.) 

sentation was not proper, taken — It must be 
deemed to have been waived — (Evidence Act 
(1872), S. 115) 41c 

_O. 14, B. 1—See ibid, S. 115 32a 

-0. 17, B. 2—See also ibid. 0. 17. R. 3 436 

-O. 17, Br. 2 and 3 — Distinction between 

Rr. 2 and 3 43a 

-O. 17, B. 3—Seealso ibid, O. 17. R. 2 : 43a 

- 0.17, Br. 3 and 2 —Order passed under R. 3 

instead of R. 2—Remedy of aggrieved party: 436 

- 0. 19, Br. 1 and 2 and O. 9, B. 9 — Appli- 

cability of O. 19, Rr. 1 and 2—Suit dismissed for 
default—Application for restoration — Additional 
affidavits filed on record by plaintiff without being 
called for by the Court — Affidavits by different 
persons sworn to facts in exactly similar expres- 
sion—No opportunity to defendant to counter al¬ 
legations in affidavits—Court held could not either 
under O. 19, R. 1 or R. 2 act on these allegations 

43d 

-0. 19, B. 2—See ibid, O. 19. R. 1 43d 

- 0. 22, B. 3—See also Limitation Act (1908), 

Art. 176 20a 

- O. 22, B. 3; O. 41, B. 4 — Death of one of 

the appellants—Abatement of appeal 206 

- O. 38, B. 6 (2)See ibid. S. 95 14 

- 0. 39, B. 1—See Constitution of India, Art. 

226. 36a 

- O. 41, B. 4~-‘See ibid, O. 22, R. 3 206 

- 0:43, B. 1 (q)—See ibid, S. 95 14 

--O. 47, B. 1 — Incorrect finding by Court 

15a 

-0. 47, B. 1 — Other sufficient reason—New 

points 156 

- ~0. 47, B. 1 —Sufficient reason 396;c 

- O. 47, B. 3 —Application for review—Filing 

of copy of judgment, decree or order not neces¬ 
sary—(Limitation Act (1908), S. 12) 39a 

Constitation of India (1950), Art. 32 (3)—See 
ibid, Art. 226 16 

_ Art. 225—See Judicial Commissioners’ Courts 

(Declaration as High Courts) Act (1950), S. 5 Ic 

_ Art. 226—See also Judicial Commissioners’ 

Courts (Declaration as High Courts) Act (1950), 
S. 5 Ic 

- Art. 226 —Scope—Jurisdiction of High Court 

to issue order, directions or writs — Extent of— 
‘Any other purpose’, moaning of—Constitution of 
India, Arts. 32 (3), 247 16 

- Art. 226 _jurisdiction of Judicial Commis¬ 
sioner’s Court Bhopal to entertain and decide 
application under Art. 226 6a 

- Art. 226 —Application for writ of prohibition 

—Application for interim relief for temporary in¬ 
junction — Application is maintainable only if 
main petition is tenable — (Civil P. C. (1908), 
O. 39. R. 1) 35a 

- Art. 226 —“Any other purpose” — Infringe- 

ment of legal right is not included 356 
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Gonstitation of India (contd.) 

- Art. 226 (1) — “Poi* any other purpose” — 

Meaning—Jurisdiction of Judicial Commissioner’s 
Court to issue writs IQa 

- Art. 220(1 )—Application for issue of writ of 

certiorari on Custodian General, Evacuee Pro¬ 
perty—Bar of jurisdiction—(Obiter) — Adminis- 
tration of Evacuee Property Act (1950J, Ss. 4, 28 
and 46 16c 

- Art. 2‘17-—See ibid, Art. 226 16 

Contract Act (9 of 1872)^ S. 23 — Immoral or 
opposed to public policy—Advance of loan by A to 
B for purpose of avoiding prosecution of B’s 
father for embezzlement — Contract is valid and 
enforceable 326 

Court-fees Act (7 of 1870), S. 7 (Iv) (f) and 
Sell. If, Art. 17 (vi) — Suit for partnership 
accounts—Proper court-fee on memo of appeal pre. 
ferred from preliminary decree by defendant: 37 

- Sch. II, Art.l7(vi)—See ibid, S. V (iv)(f): 37 

Criminal Procedure Code (5 of 1898), S. 107 
—Apprehension of breach of peace 456 

-.S’. 117 —Effect of consent to give security:4oa 

- Ss. 161 and 364 —Procedure to be followed 

under S. 104 by Magistrates in recording confes- 
sions in detail laid down 25e 

- Ss. 164 and 333 —Irregularities in recording 

confession — Irregularities held fatal to admissi- 
bility of confession at trial 25/ 

- Ss. 287, 342 —Non-compliance—Confessional 

statement Admissibility as evidence against 
accused 21a 

- Ss. 288, 4'i3 and 439 — discretion under 

S. 288, exercise of—-Interference by higher Courts 

256 

_6'. 288 — Former statement admitted in evi¬ 
dence_Transferof deposition sheet necessary : 25c 

_ S. 288 —Prosecution to apply, inider 25^ 

_ S. 342See ibid, S. 287 21a 

_ S. 364—See ibid, S. 164 25c 

_ Ss. 367, 424 and 439 —Contents of appellate 

judgment — Summary rejection of appeal on 
ground of clerical error in memo of appeal is 
illegal 31 

- S. 423—See also ibid, S. 288 256 

- S. 423 — Finding of facts by lower Court in 

favour of accused—Finding not to be disturbed in 
appeal 25(7 

- S. 424—See ibid. S. 367 31 

-,S'. 439-.See (1) ibid, S. 288 256 

(2) ibid, S. 367 31 

-,S’. 633—See ibid, S. 164 25/ 

Evidence Act (1 of 1872) 

_ S.lin—See (1) Civil P. C. (1908). O. 9. 

R. 9 41a ; 43c 

(2) Civil P. C. (1908), O. 9, 

R. 13 41c 

_ S. 118 — Child witness — Competency— 

Administration of oath—(Oaths Act (1873), Ss. 5 
and 13) 25a 


Interpretation of Statutes — Constitntion of 
India—Principles governing interpretation—Civil 
P. C. (1908), Pre, la 

-Place of particular provision—Relevancy : 66 

Judicial Commissioners’ Courts (Declaration 
as High Courts) Act (15 of^ 1960), Ss. 6 & 6 — 
Effect of—Power of Judicial Commissioner of 
Bhopal to issue high prerogative writs—Constitu¬ 
tion of India, Arts. 225 and 226 Ic 

- S. 6—See ibid, S. 5 Ic 

Limitation Act (9 of 1908), S. 5—See Civil 
P. C. (1908), 0. 9. R. 9 ■ ■ 33 

- S. 12See Civil P.C. (1908), 0. 47. R. 3:39a 

- Art. 176 —Extension of time — Minot legal 

representatives—Civil P.C. (1908), 0.22, R. 3: 20a 
Oaths Act (10 of 1873), S. 6—See Evidence Act 
(1872), S. 118 25a 

- S. 13 — See Evidence Act (1872), S. 118: 25a 

Penal Code (46 of 1860), Ss. 99, 100 and 300 
—Right of private defence — Right held not 
exceeded 25/ 

-.S'. 100—See ibid, S. 99 25; 

--S'.s. 290 and 300 — Distinction between, 

pointed out 25fe 

- Ss. 299 and 300 —Intention 25i 

-iS'. 300 

Sec also (1) ibid, S. 99 25; 

(2) ibid, S. 299 256 ; i 

_ S. 300, Exception I and First proviso— 

Provocation not sudden and sought by accused 
himself 

_.S. 300, Exception I —Provocation — Consi¬ 
deration-of castes of accused and deceased 21c 

Preventive Detention Act (4 of 1960), See 
under Public Safety 

PUBLIC SAFETY 

Preventive Detention Act (4 of 1960), S. 3(1) 
—Requisite satisfaction of detaining authority— 
Commission to mention details of S. 3 (1) in 
detention order — Place of activity — Effect 

6c 

_ S. 3 (l) _Satisfaction of detaining authority 

_Proximate and past activities of detenu 6a 

_ Ss. 3(1) (a) (a) and 7 — Detention under 


_Grounds for—Power of Court to determine 

sufficiency of — Particulars of activities of 
need not be supplied - , 

_S’. 7—See also ibid. S. 3 (1) (a) (») 

_ S. ^—Detention grounds— Vagueness—&^te. 

ment that detenu was responsible for strike ^ 
that strike was illegal not mentioned uroun ^ 

_ S. /—Detention grounds—Vagueness of mind 

of detaining authority ^ 

Registration Act (16 of 1908), Ss. 17 

Proviso—Agreement to divide property—Admis- 

sion for collateral purpose 
_-iS. 49 1 Proviso —See ibid, S. 
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^A. I. R. (39) 1952 Bhopal 1 fC, N, 1.] 
Tribeni Saean Addl. J. 0. 

Govind Praaad Srivastava and another — Ap- 
plicants v. The State of Bhopal. 

Misc.Criminal Oasea Nos. 73 and 79 of 1950-51, D, - -I-IO- 
1950. 

(a) Interpretation of Statutes —Constitution of India 

_ Principles governing interpretation — Civil P. C. 

(1908), Preamble. 

A ConstiLution is to be interpreted in the same manner 
as any other statute, viz., by reference to its terms and 
language and these alone. A constitution is not to be 
construed in a nurrow and pediotic sense. The ordinary 
rules apply though their application is of necessity condi¬ 
tioned by the subjeot-matter of the enactment itself. A 
“broad an3 liberal” spirit should inspire those who inter¬ 
pret tha Constitution but they are not free “co stretch or 
pervert” the language of ihe enactment in the interests 
of legal or constitutional theory. A constitution of Govern¬ 
ment is a liv ng and organic thing which of all instru¬ 
ments h I.S tiie greatest uUiia to be construed "iit res 
viagis valcat quam pereal”. 

Where any particular provi-iion is open to more than 
one construction it is only the logical one and the one 
that naturally flows frum it whiih has to be accepted. 
For this purpose, it is often necessary to enter the mind 
of the frami-rs ol the Constitution, and to achieve this, it 
is dangerous to import anything not inherently present 
in it. [Paras 8, 93 

Anno. Civil P. C.. Pre N. 7. 

•{«(■') Constitution of India, Art. 226— Scope—Juris¬ 
diction of High Court to issue order, directions or 
writs Extent of — ‘Any other purpose’, meaning of 
— Oonsiitutioo oi India, Arts. 32 (3). 247. 

Article 226, a& worded, means nothing more or less than 
that the High Courts are invested with jurisdiction ‘in 
praesfcnti' to issue an order, direction or a writ as men* 
tioned in the Article. [Para 9] 

The words “Notwithstanding anything in Art. 92” 
occurring in the beginning of Art. 236 are not redundant. 
Toey have a special significance and cannot be ignored. 
They only mean that in spite of the provisions of Art. 32, 
every High Court shall bo empowered to issue the writs 
of the sort epccifiei in the Article. If it had been the inten¬ 
tion of the framers of the Constitution to sobject tho exev- 
else of this power to any future legislation by the Parlia¬ 
ment, there could be no dilRjulty in finding suitable 
words for tne same bat tha Article, as drafted, does not 
contain even the remotest suggestion that such was their 

1952 Bhopal/1 


purpose : A. I. It. (37) 1950 Madh. B. 60, Dissent. 

^ [Para 12] 

The words ‘any other Court’ in Art. 32 (3) when read 
along with Art. 3-47 can only mean any Court other than 
a High Court, because when the High Courts have already 
been invested with powers under Art. 22G, those words 
could not manifestly refer to a High Court. [Para 10] 

The words “any other purpo.ae ’ in Art. 22G mean 
nothing more than finy other purpose aneill*ry to the 
enforcement of any of the rights confeireu by Part HI 
of the Constitution. They cannot mean ‘ fer the enforce¬ 
ment of any legal right aud the performance of any legal 
duty” : A. I. R. (37) 1950 Pat. 387 (F.B.), Dissent. 

[Para 17] 

(c) Judicial Commissioners’ Courts (Declaration as 
High Courts) Act (1950), Ss. 5 & 6 Efiett of Po^er 
of Judicial Commissioner of Bhopal to issue high 
prerogative writs — Constitution ol India, Arts. 225 
and 226. 

By mcaat of S 5 of the Judicial Commissioners’ Courts 
(Declarardon as High Gourtf>) \ct, 1950, e.ery .ludicial 
Commi-sioner’s Court in Part (C) St'Hte has b-en de-dared 
to bo a High Court for the purpose oi Arts 132, 1S3 and 
134 of the Constitution. Secti ii G of the Act lays down 
that the provisions of Chap V, Part VI of the i.oiistitu- 
tioa shall in tneir application to Judicial Comrai^iouer’s 
Cuuri; have effect subject to «he exoi-piioii!' an i mooifica- 
tious specified in the said section. Articles 225 and 226 
of the Coustitution have been omitted fiom tueexo* plions 
and molifioitiio'is t) which 3 6 of the act hat bem sub¬ 
jected which means that so far as the isi^ue of the high 
prerogative writs or directions or orders oieritiooed in the 
aforetaid Article is concemei, a Judicial Commissioner’s 
Court has been treated on the same level as other High 
Courts. [Para Id] 

(d) Public Safety—Preventive Detention Act (1950), 
Ss. 3(1) (a) (ii) and 7 —Detention under—Grounds for 
— Power of Court to determine sufficiency of — 
Grounds should not be vague or indefinite—Particu¬ 
lars oi activities of detenu need not be supplied. 

In determining the validity of an order of detention 
under S. 3, Preventive Detention Act it is not open 
for the Court to determine the sutficiency of the reasons 
which induce the detaining authority to issue the order 
of detention nor to investigate into the evidence upon 
which the authority was satisfied that it was necessary to 
det.ain the person concerned against whom such an order 
is made. Tho satisfaction required under the section must 
be the satisfajtion of the authority is.^uing the order but 
such authority mu:3t be reasonably satisfied that the deten¬ 
tion oi tho porion is nocoseary for the security of the State 
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or the maintenance of public order or communal harmony 
and the Court in the exercise of its powers will be com* 
petent to determine whether such an order could have 
been made by a person acting reasonably and if it is found 
that the authority did apply its mind in passing the order, 
it will set it aside ; A. I. R. (36) 1949 Oudh 20, Applied. 

[Para 21] 

The omission of the word “particulars” in the Preven¬ 
tive Detention Act is not accidental but deliberate and 
decidedly it has widened the scope of the detaining autho¬ 
rity’s discretion. He is not now required to supply the 
detenu with the particulars of his aocinties. But the eli¬ 
mination of the necessity of mentioning particulars does 
not take away from the detaining authority the responsi¬ 
bility of not leaving the grounds vague and indefinite. 
They must also be such as to enable the detenu to make 
an edeotive representation to him. If the aforesaid condi¬ 
tions are not fulfilled, the grounds of detention cannot be 
called good and the detenus are entitled to be released. 

[Para 29] 

{Held on a consideration of the grounds supplied to the 
detenu that they were not good grounds and therefore the 
detenus were entitled to be released.) 

li. A. Panjwayii ^ for Applicants; R. R. Bhanibani, 
Goveynment Advocate—for the State,. 

Cases referred to :— 

(Arranged in order of Courts, and in the Courts ohronc* 
logically. List of foreign cases referred to comes after the 
Indian Cases.) 

(’39) 1939 F. 0. R. IS : A. I. B. (2G) 1039 P. C. 1 [Pr. S) 
(’50) A. I. R. (37j 1950 S. C. 121 : (51 Cri. L. Jour 1514). 

[Pr. 22] 

(’50) A. I. R. (37) 1950 Uadb. B. 60 : (51 Cri. L. Jour 1352 
(F.B.)). (Pr. 3J 

(’42) A. I. R. (20) 1942 Mad. 735 : (44 Cri. L. Jour 143). 

[Pr. 21] 

(’49) A. I. U. (3G) 1949 Oudh 20 : (50 Cri. L. Jour 260). 

[Pr.2I] 

(’50) A. I. R. (37) 1950 Pat. 397 : (51 Cri. L. Jour 1509 
(F.B.)). [Pr. 14] 

Order.—This order disposes of two petitions 
made by Govind Prasad Shrivastava and Bal- 
krishan Gupta for the issue of the writs of 
Habeas Corpus under Art.] 226, Constitution of 
India. The applicants were arrested and de¬ 
tained by means of warrants issued by the 
Chief Commissioner, Bhopal, under the Pre¬ 
ventive Detention Act 1950. 

[•2] The preliminary objection raised by the 
Government advocate relates to the junadiction 
of this Court in rospect of the applications. His 
argument is that Art. 22Gis only meant to lay 
down the powers which the High Courts could 
exercise, only if they posse.ssed those powers; 
in other words, if a High Court does not alroidy 
possess the powers specified in Art. 22G of the 
Constitution, the aforesaid Article does not 
empower it to exercise them and there is no 
remedy for the applicants except to go to the 
Supreme Court under Art. 32 (l) for the enforce¬ 
ment of fundamental right. 

[3] The learned Government Advocate has 
cited Anii?it Bliaskar v. State, A. I. R. (37) 1950 
Madb. B. 60; in which the majority of the learned 
Judges held the view: 

“Unlilifi Art. 32 of the Conetitutiou, Art. 226 does 
not provide for any remedy whioh, apart from the exist¬ 
ing law, could be available to a 'person for enforcement 
of any of the rights dealt with in Part III of the Cons¬ 


titution, i, e. fandamental rights. Art. 226 must be read 
subject to Art. 32 (3). 

Article 226 only mentions some of the powers which, 
if law made by Parliament or other legislature so pro¬ 
vides, may be exercised by the High Courts under the- 
circumstances and conditions presocibed by such law. 
But 30 long as this is not done, the powers conferred by 
Art. 226 must remain ineffeotive except in so far a% 
they oan be exercised under the existing law.” 

The* cornerstone of the abovementioned ruling is 
the distinction drawn by the learned Judges be¬ 
tween the meaning of the words '‘jurisdiction", 
and “power". “Jurisdiction*’, according to the 
view taken by the learned Judges, is the- 
authority conferred upon a tribunal to deter¬ 
mine a matter, while “powers’* are the means 
by whioh effeotas given by the Courts to its 
determination. With .this distinction in view, 
they quoted Art. 225 of the Constitution which 
lays down that the jurisdiction of and the law 
to be administered in any existing High Court 
and the respective powers of the Judges, thereof 
in relation to the administration of justice, shall 
he the same as immediately before the com¬ 
mencement of the Constitution. 

[4] But while quoting the aforesaid Article, 
the most important part of it was lost sight of 
and it is “subject to the provisions of this Cons¬ 
titution.” If the Article had not been armed 
with these words, the interpretation put upon it^ 
in my opinion, would have been exactly what 
the learned Judges were pleased to put. But 
keeping in mind the abovenoted expression, it 
will have to be aosepted that it has obinged tbo 
whole picture of the Article. Beading Art. 226 
along with Art. 225, with special emphasis on 
the words “subject to the provisions of this- 
Constitution”, I should find that the jurisdic¬ 
tion of existing High Courts as exercised im¬ 
mediately before the commencement of this Con¬ 
stitution has lost its rigidity. 

[5] Jurisdiction, as is generally understood and 
even recognized in law, has two meanings:— 

(1) legil authority or the extent of power; 

(2) area over which such authority or power 
extends. 

It will, therefore, be seen that the two mean¬ 
ings of the same word have a totally different 
concept and are not to bo confused. The sense in 
wbich the word is used is to be governed by the 
context. With the greate?b respect to the learned 
Judges, I fail to read in the meaning of the word 
'‘jurisdiction,” as used in both the Armeies, 
thing suggesting that there is any difference be¬ 
tween the High Court’s authority or power, as has 
been so ably made out in the ruling, except ^hat 
the word “jurisdiction” in Art. 225 oan have both 
the meanings ascribed to’the term and it is mere¬ 
ly in order to avoid confusion that the word 
"powers” has been deliberately used in respect of 
the Judges. 

[6] The expression "subject to the provisions of 
this Constitution” with whioh Art. 225 begins. 
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implies not; only fche abridgment; buf; also the ex¬ 
pansion of the jarisdiotion of any existing High 
CJoarb. Article 226 is clearly an instance of the 
latter and Art. 230 of both. 

[ 7 ] If, therefore, the distinction between the 
words “jurisdiction” and “power” is removed, 
there is no room left for holding that even if 
power has been conferred upon High Courts fcr 
any purpose, it cannot be invoked unless the Court 
hasjurisdiction in respect of the matter for which 
the power is to be exercised. 

[8] Sir Maurice Gwyer in In the mailer of 
G. P. d Berar Sales of Motor Spirit and Lubri¬ 
cants Taxation Act, 1938, 1939 P. c. R, 18: A. I. R. 
(2C) 1939 P. c. 1 has very ably and lucidly laid 
down the principles to be observed in interpreting 
a Constitution and the Indian Constitution is no 

exception. The learned Judge says: 

"A Constitution is to be interpreted in the same 
manner as any other statute, viz. by reference to its 
terms and language and these alone. A Constitution is 
not to bs construed in a narrow and pedantic sense. 
The ordinary rules apply though their application is of 
necessity conditioned by the subject matter of the enact¬ 
ment itself. A 'broad and liberal' spirit should inspire 
those who interpret the Constitution but they are not 
free ‘to stretch or pervert* the language of the enact¬ 
ment in the interests of legal or constitutional theory. 
A constitntion of Government is a living and organic 
thing which of all instruments has the greatest claim to 
be construed "ut res magic valeat quam pereat." 

[ 9 ] This illuminating exposition of the princi¬ 
ples governing the interpretation of a constitution 
introduces great elasticity therein and enables the 
Judges to do away with the wooden expounding 
of the provisions thereof. It is not disputed that 
any particular provision may be open to more 
than one construction bub it is only the logical 
one and the one that naturally flows from it which 
has to be accepted. For this purpose, it is often 
necessary to enter the mind of the framers of the 
Consbitutim, and to achieve this it is dingerous 
to i mporb anything not inherently present-in it. 
Article 226, worded, means nothing more or less 
than that the High Courts ace invested with juris¬ 
diction 'in preasenti’ to issue an order, direction 
or a writ as mentioned in the Article. It has been 
argued by the learned Government Advocate, that 
if it had been the intention of the Constitution 
makers to confer such powers on the High Courts 
for immediate use, Art. 32 (3) of the Constitution 
would nob have found a place in it. This Article 
reads as follows: 

“Without prejudice to the powers conferred on the 
Supremo Court by OIs. (1) and (2), Parliament may, by 
law, empower any other Court to exercise, within the 
local limits of its jurisdiction, any of the powers exercisa¬ 
ble by the Supreme Court under 01. (2).“ 

Bub if this sub-clause is read along with Art. 247, 

no doubt is left as to its object. Article 247 says : 

“Parliament may, by law, provide for the establish¬ 
ment of any additional Courts for the better administra¬ 
tion of laws made by Parliament or of any existing laws 
with respect to a matter enumerated in the Union List." 

[10] By “any other Court” can only be meant 
|any Court other than a High Court, because when 


the High Courts have already been invested witbl 
powers under Art. 226, the above words could not* 
manifestly refer to a High Court. 

[11] The other argument of the learned Gov¬ 
ernment Advocate is that Art. 32 prescribes that 
the responsibility of giving redress in cases of 
breach of Constitution rests solely with the Sup¬ 
reme Court and this is borne out by the fact that 
this Article is placed in the very core of Part ill. 
The position of this Article in the Constitution 
seems only to have been affected by convenience. 
The same can be said of the place at which 
Art. 226 has been put. The mere fact that both 
these Articles are separated from each other is 
not enough to raise a conclusion that it is only 
Art- 32 which is exclusively concerned ^Yibh the 
constitutional remedies. 

[12] I think there is no difiSculby in conceding 
that the words ‘ Notwithstanding anything in 
Art. 32” occurring in the beginning of Art. 326 
are not redundant. They have a special signi¬ 
ficance and cannot be ignored. They only mean 
that in spite of the provisions of Art. 32, every 
High Court shall be empowered to issue the writs 
of the sort specified in the Article. If it had been 
the intention of the framers of the Constitution 
to subject the exercise of this power to any 
future legislation by the Parliament, there could 
be no difljculty in finding suitable words for the 
same but the Article, as drafted, does not con¬ 
tain even the remotest suggestion that such was 
their purpose. I fail to find any legal authority 
for introducing words which may give it a 
totally diflerent shape, nor is it permissible to 
rob it cf the object for which such wide powers 
have been conferred upon the High Courts. 

[13] It is obvious that if the power to issue 
high prerogative writs had been confined to the 
Supreme Court, the distant places in the country 
would have been deprived of the benefit flowing 
from it. The independence of India would have 
been of no consequence to its citizens living in a 
remote corner of a country, if a legal strangle¬ 
hold bad been exerted upon the constitutional 
remedies by pinning them down to place beyond 
their reach. Independence would have had no 
significance for them if they had been robbed of 
the feeling of being independent. It was abso¬ 
lutely necessary that they should have been 
made to experience that feeling in every fibre of 
their being and in every cell of their body and 
mind, otherwise it would have been proper to 
tell them frankly that their constitutional remedy 
had been prescribed in the Constitution but 
they were powerless to achieve it. Such an ac¬ 
tion would have endowed the new organisation, 
the Republic of India, with little more than the 
sterility of creating barren aspirations in the 
mind of its citizens. Obviously, this could never 
have been the intention of the framers of the 
Constitution and, in my opinion, every High 
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Oourfe now possesses the power to issue the direc¬ 
tions, orders or writs specified in Art. 226. 

[14] But it is not enough to hold that all the 
High Courts possess such powers. The issue re¬ 
quires further treatment and unless the extent 
of the powers of the High Courts is decided, the 
position will not be clarified. In this connection 
the learned counsel for the applicants has cited, 
Bagaram Taloule v. The State of Bihar, A. I. R. 
(37) 1950 Pat. 387, in which the learned Judges 
have taken the view : 

‘‘Article 226 contemplates the use of writs and direc¬ 
tions for purposes other than the enforcement of the 
fundamental rights. At the same time, the words 'lor anj 
other purpose' in the Article can hardly mean that a 
High Court can issue writs for any purpose it pleases. 
The correct interpretation is that the words mean 'for 
the enforcement of any legal right and the performance 
of any legal duty.* To that extent the words must be used 
‘Ejusdem Generis' which is the ordinary principle of 
construction." 

[15] The reason fer this view as given in the 
ruling is : 

“Article 32, which is the corresponding provision for 
the Supreme Court, does not contain these words but 
speaks merely of the enforcement of 'any of the rights 
conferred by this Part’, and that is obviously because 
the original jurisdiction of the Supreme Court extends 
only to the enforcement of the fundamental rights and 
this view receives confirmation from the terms of Art. 139, 
which says : "The Parliament ma>, by law, confer on the 
Supreme Court power to issue directions, orders and 
writs, including writs in the nature of Habeas Corpus, 
Blandamus, Prohibition, Quo-warranto and Certiorari or 
any of them for any purpose other tLan mentioned in 
cl. (2) of Art. 32." 

[ 16 ] The learned Judges have come to the con¬ 
clusion that Art. 226 contemplates the is.suo of 
writs and directions even for purposes other than 
the enforcement of fundamental rights, although 
they have held that the words can hardly mean 
that a High Court can issue writs for any purpose 
it pleases, and have expressed the opinion that the 
correct interpretation is that the words moan 
‘for the enforcement of any legal right and the 
performance of any legal duty’ and to that extent 
the words must bo read “ejusdem generis” whi^h 
is the ordinary principle of construction. 

[17] I feel very hesitant to differ from the expo¬ 
sition of the Article in question as mads by such 
able Judges but the depth of my conviction is my 
only excuse for striking a dissenting note. The 
only point, however, on which I venture to differ 
from the learned Judges is whether, as they have 
held, the words ' for any other purpose" mean for 
the enforcement of any legal right and the perfor- 
manco of any legal duty. In my opinion, tliis 
interjirefcation is very wide and exceeds the spirit 
of Art. 220. If any doubt exists about the view 
taken by me, Art. 139 deal's it. I cannot conceive 
that the Constitution-makers, while withholding 
from the Supreme Court powers to issuedirections, 
orders or writ 3 inoluding the high prerogative writs 
mentioned in Art. 32 (3) for any purpose other 
than those mentioned iu the aforesaid clause, 
would have considered it proper to confer such 


extremely wide powers on the High Oourks. I 
should think that the words “any other purpose*' 
mean nothing more than “any other purpose 
ancillary to the enforcement of any of rightsl 
conferred by Fart HI”. I am inclined to read tbel 
phrase “for the enforcement of any of the rights 
conferred by Part IH” with special emphasis on 
the word “enforcement" and if this is done for 
the interpretation of the words ’’any other pur. 
pose,” I believe the position will be perfectly 
clarified so as to mean that the words “any other 
purpose” cannot be divested from the word 
“enforcement” with which they are inextricably 
bound. Moreover, the use of the conjunctive word 
“and” between the two phrases mentioned above 
further supports this view. If the intention had 
been different, the disjunctive word “or” should 
have been used so as to extend the sphere of the 
jurisdiction of the High Courts as covering any 
purpose not even remotely connected with the 
enforcement of any of the rights conferred by 
Part. III. But as 1 have mentioned above, in view 
of the provisions of Art. 139, nothing could be 
further from the mind of the framers of the Con¬ 
stitution than to give unlimited powers to the 
High Courts in the matter of issuing directions, 
orders or writs for any purpose whatsoever. To 
give the Supreme Court limited powers in this 
respect and for the rest subject it to further 
legislation while conferring unlimited powers on 
High Courts is a factor which cannot be ignored. 
Keeping all the aspects into consideration, I 
believe, I am bound to hold that the words “any 
other purpose” mean that the purpose must be 
ancillary to the enforcement of the rights con 
ferred by part. HI of the Constitution. 

[ 10 ] So much for the powers of the High Courts. 
But this does not dispose of one other objection 
raised by the learned Government Advocate. He 
had urged that when the High Courts did not 
possess power to issue the high prerogative writs, 
the Judicial Commiseioner’s Court, -which was nob 
evc-n a High Court, could not be treated on a 
higher level. This objection is related to his pre¬ 
liminary objection that the High Court did oo 
possess the power to issue such writs but that 
point having now been decided, this requires very 
little comment. By means of S. 5, 
Commissioner’s Courts (Declaration as High 
Courts) Act, 1950, every Judicial Commissioner s 
Court in Part (C) State has been declared to be a 

High Court for the purpose of Arts. 132 133 and 

184 of the OonsbitutioD. Section 6 of the Act lays 
down that the provisions of chap, v, Part. M o 
the Constitution shall in their application o 
Judicial Commissioner's Court have effect subjeo 
to the exceptions and modifications specified in 
the said Section. Articles 225 and 226 of the Con- 
stitution have been omitted from the excep ions 
and modification to which S. 6 of the Ac a 
been subjected which means that so far the 
issue of the high prerogative writs or directionsjJ 
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or orders menfeioDed in fche aforesaid Arfciole is 
concerned, a Judicial Commissioner's Oourfc has 
been treated on the same level as other High 
Oonrts. As sach, this contention of the learned 
^Government Advocate must also be overruled. 

[19] I now deal with the applications on their 
merits. The grounds of detention supplied to both 
the applicants are exactly similar and they are : 

“(1) That you have been inciting the labourers of the 
New Bhopal Textiles Ltd. to make an illegal demand 
for an extra half hour recess in the evening for ‘Iftar’ 
daring the month of Ramzan. 

(2) That you have been inciting the same labourers to 
take this extra half an hour illegally, as a result of which 
many of them took this extra recess illegally. 

(3) That in this manner you, in fact, caused an illegal 
strike in the Mills.every day for half an hour. 

(4) That you have been inciting the same labourers to 
take an extra half hour recess illegally on Friday after¬ 
noon for prayers. 

(5) That you have in these days by inciting Muslim 
labourers to put forth communal and sectarial demands 
caused a cleavage between Hindu and Muslim labourers 
On communal lines which is likely to lead to a breach of 
the peace. 

(6) That instead of advising labourer to make their 
representation against the declarations of one month's 
bonus by the Management in a peaceful manner, you 
have been inciting them co hold demonstrations which 
were likely to lead to a breach of peice. 

(7) That though you have nob declared yourself to bo 
a Communist, you have, by the above methods, been 
trying to create chaos and confusion and to submit 
the existing order by violent and illegal means. 

You are further informed that you have a right to 
make a representation to me in writing against this 
order. 

Chief Commissioner”. 

14-7-1960. 

[20] Both the detenus have denied the allega¬ 
tions made against them. 

[21] It is well settled that the grounds must 
nob be vague and indefinite and for the purpose 
of judging by that standard, it will have bo be 
seen whether they fulfil this requirement. Of 
course, as has been held in Ghulam Hussain v. 
Bex, A. I. R. (36) 1949 Oudh 20, ii3 is not open for 
the Court to determine the sufficiency of the 
reasons which induce the detaining authority to 
issue the order of detention nor to investigate 
into the evidence upon which the authority was 
satisfied that it was necessary to detain the 
person concerned against whom such an order is 
made. The satisfaction required under the sec¬ 
tion must be the satisfaction of the authority 
issuing the order but the learned Judges say that 
such authority must be reasonably satisfied that 
the detention of the person is necessary for the 
security of the State or the maintenance of 
public order or communal harmony and the Court 
in the exercise of its powers will be competent 
to determine whether such an order could have 
been made by a person acting reasonably and if 
it is found that the authority did not apply its 
mind in passing the order, it will set it aside. 
Paras one to four of the grounds for detention by 
themselves do not at all come within the ambit 
of the Preventive Detention Act. It is only para 


five which has attempted to bring it within the 
mischief of s. 3 (i) (a) (ii) of the Act but the 
preceding paragraphs can be called the cause and 
para five the effect. What I am concerned with 
is whether the ground for detention, as laid down 
in paras one to four, show that the mind of the 
detaining authority was reasonably applied in 
framing the detention order and whether para five 
can be the logical consequence of the activities of 
the detenues as stated in the preceding para¬ 
graphs, In my opinion, a demand cannot be 
called illegal simply because it is fantastic. In 
In re Adati Appalaswawy, A. I. R. (29) 1942 
Mad. 735, the learned Judge expressed the view 
that: 

“strikes and lock outs, though clumsy aud injurious 
are the only means to decide these matters. The calling 
of strikes is not illegal.” 

In this case evidently the stage has not reached 
a point when such observation of a general nature 
might called for but it can be said without 
fear of contradiction that a demand of the wor¬ 
kers for an extra half hour recess in the evening 
for ‘Ifbar* during the month of Bamzan or for 
prayer on Friday afternoons can in no way be 
called illegal, however improper in the eyes of 
the Management it may be. It is quite a ditler- 
ent thing that the Management of the Mill might 
nob have found it possible to grant the recess 
claimed. I do not also see how the detenus by 
inciting the Muslim labourers to put forth such 
communal and sectarial demand could cause a 
cleavage between the Hindu and Muslim labourers 
on communal lines. At the utmost it could only 
agitate the Hindus to make a similar demand for 
their prayers. By any stretch of imagination I 
am unable to see bow such demands on behalf of 
one sect could lead to breach of the peace. 

[ 22 ] The learned counsel for the applicants 
has raised objection to the use of the expression 
“breach of the peace” in the grounds of deten¬ 
tion. He has urged that these words do not find' 
place in the Preventive Detention Act, which has 
used the words “the maintenance of public 
order". He makes a distinction between the 
words “poaco" and “public order". Indeed the 
omission of the word “public" before “peace” has 
restricted the sense bub in order to read the mind 
of the detaining authority, it is enough to assume 
that what he actually meant was the public 
peace and not the peace of an individual. "Public 
order", as the Supreme Court has held in liemcsh 
Thappary. The State of Madras, A. i. R. (37) 1960 
S. c, 124 at p. 127: 

“is an oxpreesion of^wide connotation and signifies the 
state of tranquillity prevailing araoug the members of a 
political society as a result of the internal regulations 
enforced by the Government which they have instituted.” 

This definition shows that ‘ public peace" is cover¬ 
ed by the expression ‘ public order.” I had to 
make the position in this respect clear because 
the same expression “breach of the peace” has 
been used in para, six of the grounds of detention. 
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[23] Turning to para sis, I find that the asser* 
feion is quite vague. The whole schenoe of this 
paragraph revolves on the word ‘‘demonstra¬ 
tions.” “Demonstrations,” as will be readily ad¬ 
mitted, may be of various kinds. One can 
demonstrate by taking out processions, by raising 
slogans and even by a hanger strike at or near 
the place concerned. There are also other methods 
too numerous to mention and simply the use of 
the word “demonstration” does not disclose to 
the detenu what is actually meant to be conveyed 
to him and if he is precluded from making an 
effective representation to the detaining authority, 
the whole purpose of S. 7, Preventive Detention 
Act is fruatated. In this case I am constrained to 
hold that the word “demonstrations” is quite 
vague and still less does it show as to how they 
were likely to lead to a breach of peace. I do not 
lay so much emphasis upon the use of the un¬ 
authorised word “peace" instead of^ “public 
order," for the warrant of detention has been 
drawn up according to the language used in the 
Act which is enough to remove any doubt on that 
account, as 1 do on the vagueness of this ground 
of detention. 

[24] Ground No. 7 would have been quite suffi¬ 
cient to declare the detention order valid, had it 
not been for the fact that the whole effect of the 
grounds of detention has been marred by the use 
of the words ‘by the above methods.” These 
words have obviously limited the detenus’ 
methods to those specified in the foregoing para¬ 
graphs but they do not certainly lead one to tbe 
conclusion that the methods of tbe detenus were 
violent. This conclusion is not warranted by the 
premise. To satisfy the requirement of S. 3 (l) (a) 
(ii) of the Act, the premise and tbe conclusion 
both must fall within tbe four corners of its 
provisions. 

[25] The learned counsel for the applicants has 
invited my attention to two cases which have 
been decided by the Supreme Court and the 
Bombay High Court. They are so recent that 
they have not yet been reported in any authoris¬ 
ed journal and for this reason alone I cannot cite 
them on an authoritative basis. But inasmuch as 
they have been published in two leading newspapers 
of India, the Hindustan Times of 11.9.1950 and 
the Times of India of 10.8-1950,1 am simply referr¬ 
ing to the news as being of particular interest in 
this case. 

[26] Sardar Soban Singh Josh, a prominent 
loader of Punjab, was ordered to be released by 
the Supreme Court after a detention of about 2i 
years. One of tbe grounds of his detention was 
that he had attempted to organise an armed re¬ 
volution of Kisans to attend the Communist 
Party Congress. This ground was hold by the 
Hon’ble Mr. Mahajan to be absolutely vague. 

[27] In the other case, the Bombay High Court 
ordered the release of Mrs. Parbati Bai Shankar 
Bhoir, Joint Secretary of the Bombay Girni 


Kamgar Union (Red Flag) who was arrested in 
March 1949, and kept under detention first under 
the Bombay Public Security Measures Act and 
subsequently under the Preventive Detention Act. 
The ground supplied to the detenu was that she 
was engaged in organising acts involving violence 
and disorder with a view to bring about an illegal 
general strike of workers in Greater Bombay and 
that she was likely to continue to do the same. 

[28] If the reports are correct, as I have every 
reason to presume they are, the grounds of deten¬ 
tion in this case do not even touch a fringe of tbe 
grounds for the detention of the aforesaid detenus 
in seriousness. 

[29] Tbe learned counsel for the applicants has 
cited many rulings of various High Courts but as 
the Security Acts prior to the inauguration of the 
Constitution generally laid stress not only on 
grounds but also on particulars, tbe rulings cannot 
be treated as prescribing a general rule such as to 
make it applicable to the Act under which the de- 
tention orders are now made. The omission of 
the word “particulars” in the Preventive Deten. 
tion Act is not accidental but deliberate and de> 
cidedly it has widened the slope of the detaining 
authority’s discretion. He is not now required to 
supply the detenu with the particulars of his 
activities. But the elimination of the necessity of 
mentioning particulars does not take away from 
the detaining authority tbe responsibility of not 
leaving the grounds vague and indefinite. They 
must also be such as to enable tbe detenu to 
make an effective representation to him. If tbe 
aforesaid conditions are not fulfilled, as I find in 
this case the grounds of detention ca^nnot be 
called good -and the detenus are entitled to be 
released. 

[30] The applicants are ordered to be released 
unless they are required to undergo their trial in 
connection with any other offence. 

K.S. Detenus released. 
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Sathatb J. C 

WaMd Ali—Applicant v. The State of Bhopal. 
Orimlnal Miec. Case No. 82 of 1960.51,’D/- 14 10-1950. 

(a) Constitution of India, Art. 226 -- Jurisdiction 

oi Judicial Commissioner’s Court, ' 

tain and decide application under Art. 226. 

The .Tadtcial CommisBioDer’s Court, Bhopal, dfdare 
as a High Court, under the Judicial Oommiesioaerfl 
Courts {Dadaratioa as High Courts) Aot, 1950, has ]uria 
diction to entertain, bear and. decide an 
under Art. 226, Constitution of India; A. , . 

Madh.B. 60, Dissent.-. A. I. K (39) 1953 Bhopal 1, 

Approved. ^ ^ oor 

Anno. 0. P. C., App. Ill; Const, of India, Art. 22b, 

N. 1. 

(b) Interpretation of Statutes — Place of parti¬ 
cular provision — Relevancy. 

It is not altogether safe to interpret » 
simply on the oonsideration of its place in the gj 
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{c\ Public Safety — Preventive Detention Act 
(1950), S. 3 (1) — Requisite satisfaction of detaining 
authority — Omission to mention details of S. 3 (1) 
in detention order — If indicates carelessness on part 
of detaining authority — Detention order by Chief 
Commissioner, Bhopal — Omission to state place of 
activity — Eifect. 

Where the preamble of the detention order cleatly 
etatea the purpose with which the order is passed viz , to 
prevent the detenu from acting in a manner prejndicial 
to the maintenance of the public order and the security 
of tbe State, nothing more is required to be stated in the 
order. The mere fast that the order omitted to state that 
tbe order was passed under sub-ol. (ii)of cl. (a) otsub s. (1) 
of S. 3 of the Act, does not indicate any carelessness on 
the part of the detaining authority. If at all it indicates 
anything it may be said to be a typing or clerical omis* 
sion: A. I. B. (32) 1915 Bom. 212, Disting. [Para 12] 

Where the detention order is passei by the Chief Com* 
missioner, Bhopal, the presumption that the authority 
acted within its jurisdiction and po vers clearly arises 
and implies and indicates the place of the activities 
unless it is otherwise shown: A. I. R. (35) 1913 Bom. 
360, Diiting, (Para 13] 

It is the authority ani not the person who has to be 
satisfied and who has to furnish the grounds on which 
the detention oriec was passed. [Para 14] 

(d) Public Safety — Preventive Detention Act 
(1950), S. 3 (1) Satisfaction of detaining authority 
—Proximate and past activities of detenu. 

It is no doubt true that the detaining authority could 
take into consideration tbe proximate and immediate 
past of the cletena while passing an order of detention, 
but it Is only the immediate past, antecedents and tbe 
history of the detenu, that alone could be takei into 
consideration if there be nothing between that immediate 
past and the order of detention : A. I. R. (37) 1950 Mad. 
162, Rel. on. [Paras 15, 21] 

It is impossible to gauge ths mental attitude of the 
detenu aj it existed about the time the detention order 
was passed by its comparison with that obtained six 
months before. [Paras 23, 21] 

(e) Public Safety — Preventive Detention Act 
(1950), S. 7 — Detention grounds — Vagueness — 
Statement in grounds that detenu was responsible for 
strike — Fact that strike was illegal not mentioned — 
Ground if vague. 

Merely stating in the grounds for detention that the 
detenu was responsible for strikes amongst tbe labourers 
without mentioaing whether they were legal or illegal is 
not a groan! of sujh preoision Of aie]aacy as to enable 
tbe detenu to make a rjpreseatatioo against the order of 
detention: A. 1. R. (33) 1919 Pat. 236, Foil. [Para 21] 

(f) Public Safety — Preventive Detention Act 
(1950), S. 7 — Detention grounds —Vagueness of mind 
of detaining authority. 

The detention grounds are liable to be examined no^ 
with a view to ascertain their existence as a fact, bu^ 
with a view to examine the state of the mind of the de* 
talning authority. If the state of the mind of the detain¬ 
ing authority discloses that he has been casual in his 
approach and that be has not appliel bis mind with that 
diligence which is necessary when the question is of 
taking away the liberty of a subject the Court will inter¬ 
fere and will set at liberty the detenu arrested by the 
order of the detaining authority: A. I. R. (36) 1919 Bom. 
75, Foil.', A. I. R. (37) 1950 Bom. 126 and A. I. R. (3G) 
1919 All. 718, Rel on. [Para 26] 

R, .4. Panjtoani — for AppUzint' R. R. Bhambani, 
Ojverntnenl Advocate — for the State. 

Cases referred to : — 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign otses referred to comes after 
the Indian Oases). 

(’39) A.I.R (26) 1939 F. G. 1 :(1939 F. C. R. 13). [Pr. 11] 
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(*19) A. I. R. (36) 1919 All. 748 : (1949 All. L. J. 207). 

[Pr. 26] 

(•50) Mis C. Cri. Cases Nos. 78 and 79 of 1950-51:(A. I. R. 

(39) 1952 Bhopal 1) [Pr. 7] 

(’33) A. I. R. (2J) 1933 Bbm. 65 : (34 Cri. L. J. 231). 

CPrs. 17, 18] 

(’45) A. I. R. (32) 1945 Bom. 212: (46 Cri, L. J. 608 F. B ). 

(Pr. 12] 

(‘48) A. I. R. (35) 1948 Bjm. 360 : (49 Cri. L. J. 521). 

[Prs. 13, 20] 

(’49) A. I. R. (36) 1949 Bom. 75 : (50 Cri. L. J. 173). 

[Pr. 26] 

(’19) A. I. R. (36) 1919 Bom. 95 : (50 Cri. L. J. 320). 

[Pr. 17] 

(’50) A. I. R. (37) 1950 Bom. 126 : (51 Cri. L. J. 665). 

[Pr. 26] 

(’50) A. I. R. (37) 1950 Madb. B. 60 : (51 Cri. L. J. 1362 
F. B.). [Prs. 6. 11] 

(’42) A. 1. R. (29) 1942 Mad. 735 : (41 Ori. L. J. 143). 

[Pr. 21] 

(’50) A. I. R. (37) 1950 Mad. 162 : (51 Cri. L. J. 525). 

[Pr. 15] 

(’49) A. I. R. (36) 1949 Pat. 236 : (50 Cri. L. J. 197). 

[Pr. 21] 

(I9l2) Greene v. Secry. of State for Home Afiairs : fl9l2 
A. 0. 284). [Pr. 12] 

Judgment. —This is an application under Art. 
226 of the Constitution of India fsr a writ of 
habeas corpus to release the applicant from his de. 
tention under the Preventive Detention Act of 1950. 

[ 2 ] By an order dated 7 3 1950, the Chief Com¬ 
missioner, Bhopal directed that the applicant 
Wahid Ali alias Buddhu son of Ahmedali, resi¬ 
dent of Bhopal be detained for one year from the 
date of the order. The applicant, however, could not 
be arrested immediately after this order and was 
arrested only on 5«619S0 and the Chief Commis¬ 
sioner, on 13 6 1950 forwarded to him tbe grounds 
of the order of detention. 

[3] The applicant filed this petition on 21 S 1950, 
alleging that the grounds for his detention were 
mala fide, vague and indefinite; and that the peti¬ 
tioner was a peaceful, respectable citizen and the 
encroachment on his fundamental rights of por- 
sonul liberty given under the Constitution of 
India, by the Chief Commissioner of Bhopal was 
wholly unwarranted and against law. 

[4] On 29-9-1950 the petitioner filed an affi¬ 
davit in which he stated that the detention order 
was defective and inaccurate and invalid; and 
therefore his detention was illegal; that the 
detaining authority had nob applied its mind at 
the time of issuing the detention orderl that the 
said authority had acted mala fide and indifferent¬ 
ly; that before the detention order was issued, tbo 
cdl for one-day token strike of the Riilways, cn 
9 3-1950 was withdrawn; that he never went 
under-ground nor concealed himself nor had 
absconded after his release on 3-3-1950; that the 
authority had taken no steps under S G of the 
Preventive Detention Act. On 30 9-50, the Home 
Secretary, Bhopal filed an affidavit in which it 
was stated that the detaining authority had care- 
fully examined all the reports received against the 
applicant and which tho authority believed to bo 
true and accurate; and was perfectly satisfied 
that the detention of the petitioner was es'entisi 
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to prevent him from acting in any manner pre¬ 
judicial to the security of the State of Bhopal 
and the maintenance of public order therein; that 
the detaining authority had not acted mala fide 
in this behalf and the grounds of detention were 
bona fide and correct and were not vague and 
that the detention order was perfectly valid and 
legal. 

[ 5 ] On 18-9-50, at tbe first hearing of the peti- 
tion, the counsel for the petitioner filed an appli- 
cition to treat the original application not only 
under Art. 296, Constitution of India Act, bub 
also as one under S. 491, Criminal P. C. Bat at 
the next hearing on 3.10-60 he filed another ap 
plication that the petition be heard only under 
Art. 226, Constitution of India Act, and not under 
S. 491 ibid. It is, therefore, clear that the appli. 
cation has to be dealt with only as one under the 
former provision of law under the Constitution of 
India. 

[6] On behalf of the State the learned Govern¬ 
ment Advocate raised a preliminary objection to 
the juriediotion of this Court, even as a High 
Court, to hear the application under Art. 226 of the 
Constitution and urged that this Court had no 
such jurisdiction to entertain and decide such ap¬ 
plication. Id support of his contention he referred 
to the decision of the Madhya Bharat High Court 
in Anant Bhaskar v. State, A l. R. (37) 1950 
Madh.-B. GO. The point for determination there¬ 
fore, is whether the Judicial Commissioner’s 
Couit B.iopal declared as a Hiph GmrC under 
the .Tu'iicial Couatniesioners’ Courts 1 Declaration 
as High Courts) Act. 1950, has juriadiction to 
entertain, bear and decide tbe application. It 
was urged that Art. 286 of the Constitution only 
provided for powers to isnie such directions or 
orders as stated in the Article, but did not nro. 
vide for jurisdiction; that is such of the High 
Courts, as had such jurisdiction, had alone powers 
to issue the directions or orders so long as the 
Parli^iineut did not. under art. 32 (3> of the Con. 
stitutim, make law investing these High G urts 
■with su'.;h jurisdiction. On the other side, it is 
contended that Art. 226 gave additional powers as 
well as jurisdiction even to these High f^onrts 
besides those available under 3. 491, 0 iminwl 
P. 0. and that Art. 226 (2) of the Constitution 
makes this position perfectly clear 

[ 7 ] In this connection I have onlv to observe 

that after perusing the decision of the Madfava 
Bharat High Court as referred to by the learned 
Government Advocate I must confess that I could 
not persuade myself to accept the contention in 
this behalf. The learned Chief Justice(Kaul 0. J.) 
has dealt with the various points which arose for 
consideration and baa discussed them at length. 
On the other side, however, my learned brother 
Tribeoi Saran, A J. C. had an earlier opportunity 
to deal with this matter; and in Govind Prasad 
Shrivustava v. State of Bhopal Misc. cr cases 
NOS. 73 79 of 1950-51, d/- 4-10-50 ho has dealt 


with all tbe points and considerations at length 
and in an able and lucid manner refuted the 
observations as also the reasons stated by the 
Madhya Bharat High Court in its decision ibid. 
1 have perused both the decisions carefully and 
for the reasons stated by my learned brother ici 
the above cases I have no hesitation in coming to 
the conclusion that this Court has jurisdiction to 
entertain, hear and decide the application, under 
Art. 226 of the Constitution. 

[8] I have only to add that to my mind it is 
not altogether safe to interprete a provision of 
law simply on the ooneideration of jts place in 
the legislation. Even if such consideration were 
to be made in this behalf, I would only point out 
that Art. ‘226 cannot be said to have been mis¬ 
placed, and that its place in Ohap. V of the 
Constitution does not militate against such juris- 
diction to these High Courts as found that article. 
If provision is made for enforcement of the 
Constitutional remedies in Art. 32 (l) & (2) by 
guaranteeing the right to move the Supreme 
Court it would bo found that Art. 226 can be 
said to be at its proper place while dealing with 
chap. V in respect of the High Courts in the 
State, In the circumstances, to my mmd, the 
fact that art 226 does not find place in the 
Chapter on the constitutional remedies cannot 
derogate from the powers and the jurisdiction of 
the Hieh Courts as found in Chap V. 

My learood brother bas, a-t p. 3 of his oruefi 
dealt with and considered Che distinobion between 
jurisdiction and power referred to in para. 12 of 
order of Madhya Bh-*rat High Court. The aij^ni- 
fioance and its importance of the expression by 
which Art 226 ogeDs cannot be lost sight of and 
I am in entire agreement wit h Shn Saran, A.J.O., 


i h s ob^erva'ions in this behalf. 

flO] Dealing with the jurisdiction of the Supreme 

lourb and its powers to ei force the right to con. 
titutional remedies, read with the conttnbion of 
he learned Government Advocate the question 
rises as to whether even the Supreme Court had 
uch original jurii^dicclon to deal with the*® ap- 

hcations for enforo-'ment of the moA 

’he gnivara*^n of the argument of _ ® 
iovemment Advocate was that it ^^,7 

ligh G'urts. which have original ]-'riBdict on 

isT.ingu'shed from the appellate u 

irisdictioo that have the power to deal with euch 

pplio-itions for tbe purposes as oamA f-psf- 

j_ 1J I-. if tho Sfttns tifisc 

t would, ho^vever. the Supreme 

rere uppl.ed to the ™ ajffieulty would 

loiirt in my opinion a similar u a. 

rise It must appear that a of 

he Constitution for the original ° 

he Supreme Court in Art. IBl alone -d a perusal 

f -hB article clearly shows tb b ^^atters. 

nly to certain parties and to to 

Jnder Art 139 the Parliament .9 nu^or^^ 

Qake law. conferring on the Suprem 

0 issue directions, orders or wri s -i 
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purposes other than those mentioned in clause ( 2 ) 
of Art. 32. An examination' of the provisions, in 
the matter of the original iurisdiotion of the 
Supreme Courts clearly indicates that the Supreme 
Court can be said to have no jurisdiction even to 
deal with these matters and it appears to me that 
Kaul C. J. was conscious of this difficulty as found 

in para. 23 of the order wherein he observes * 

“It was pointed out that there is no express provieiou 
in the constitution investing the Supreme Court with 
the original jurisdiction to entertain an application for 
the enforcement of fundampnfcal rights. This is true. 
But the langnage of Art. 32 (1) by necessary implication 
confers such -jariadiotion on that Court.” 

He then goes on to refer to the absence of any 
such clause, corresponding to Art. 32 (l), in 
Art. 226 and feels that this indirectly lends strong 
support to the view taken by him. Clause (2) of 
Art. 226 in my opinion however, makes it perfect¬ 
ly clear that the power conferred on a High Court 
by cl. (l) shall not be in derogation of the powers 
conferred on the Supreme Court by cl. ( 2 ) of 
Art. 82. If it is only by implication that the 
Supreme Court can be clothed with such juris¬ 
diction in these matters there is no reason why 
the same rule should not be applicable to these 
High Courts. In my opinion, however, it is not 
necessary to bank on the implication in view of 
the express provision as found in Art. 226 read 
with Art. 225 with pointed attention to the ex¬ 
pression with which the latter article begins or 
opens. 

[ 11 ] At pages 7 & 8 of his order, Tribeni Baran 
A. J. C. has dealt with the consideration of the 
anxiety and keenness of the legislature to pre¬ 
serve and protect the fundamental rights of every 
individual and afford a remedy to him whether 
he is at the farthest corner of the Hepublic of India 
or whether he is a millionaire or a pauper. In my 
opinion, that anxiety and keenness of the legis¬ 
lature has to be borne in mind while interpret¬ 
ing the provisions of the Constitution. It seems 
unnecessary for me bo refer bo the principle of 
construction of the Oonaiitution as laid down by 
Sir Maurice Gwyer in In the matter of C P. and 
Bear Sales of Motor Spirit (£ Lubricants Taxa¬ 
tion Act, 1938 A.I.R (26) 1939 P.0.1, referred to by 
Tribeni Saran A. J. C., at p 4 of his order. The 
contention of the learned Government Advocate, 
that when the High Courts do not possess power 
to issue the high prerogative writs the Judicial 
Commissioners’ Court which was not even a 
High Court could not be treated on a higher 
level, can be di3poaed of only by reference to 
S, 6, Judicial Commissioners’ Courts (Declara. 
fcion of High Courts) Act, 1950 and by the point, 
ed attention to the fact that Arts. 225 and 226 do 
nob find place in the exceptions and modifica- 
tions specified in the said section. Lastly. I have 
only to observe that I have given my best 
thought and anxious consideration to the points 
noted by the learned Judges of the Madhya 
Bharat High Court in Lagu’s case, (a. i. r. ( 37 ) 
1952 Bhopal/2 
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1950 Madh. B. 60 P. B.) and that with the great¬ 
est respect for the learned Judges I oannot 
persuade myself to accept their view and I find 
that the contention of the learned Government 
Advocate as stated in the earlier part of this 
order cannot be supported. 

[12] Turning then to the merits of the case 
the learned counsel of the petitioner attacks the 
order dated 7 3-60 passed by the then Chief 
Commissioner, Bhopal. It is urged that it was 
obvious that the authority did not apply its 
mind to the case of the petitioner as the reference 
to the provision of law under which the order 
is passed is vague and cannot fit in with the 
preamble of the order. It is, therefore, neces¬ 
sary to quote the order passed. It runs as follows' 

“Whereas the Chief Commissioner is satisfied with 
respect to the person known as Wahidali alias Budboo 
son of Ahmed Ali, resident of Bhopal that with a view 
to preventing him from acting In a manner, prejudicial 
to the maintenance of public order and ths security of 
the State, it is necessary to make the followiag order: 

Kow, therefore, in exercise of the power conferred iby 
Bub-8. (1) of S. (3), Preventive Detention Act, 1950 (No. 
IV of 1960), the Chief Commissioner hereby directs that 
the said Wabidali be detained for one jear from the 
date of this order.” 

Dated 7th March, 1950. Chief Commissioner, 

Bhopal”. 

lb is urged that Sub-s. (l) of S. 3 of the Act con¬ 
tains two Cls. (a) and (b) and Cl. (a) again contains 
three sub-clauses and it is not clear under which 
clause or sub-clause the order is passed. It is 
urged that this omission to state the exact clause 
or sub clause under which the order is passed 
indicaiOs that the Chief Commissioner, Bhopal, 
while passing this order, had not applied his 
mind to the case of the petitioner. Reference is 
made to the case of Keshav Gokhale v. Emperor, 
A, I. R. (32) 1945 Bom. 212 and reading it at 
p. 2L4 it is urged that the care and meticulous 
investigation as required before such an order is 
passed are pointed out in the case of Benjmin 
Greene, (1942) A. 0. 284. 

A perusal of the decision, however, of the 
Bombay High Court clearly shows that the 
District Magistrate who passed the order had 
not even looked into the case of Kesbow Gokhale 
and had signed it in a mechanical manner. It 
appears that it was a oyolo-styled form which 
ths said Magistrate bad merely signed. 

In the case on hand, however, in my opinion, 
the preamble of the order clearly states the pur. 
pose with which the order is passed viz: bo 
prevent Wahid Ali from acting in a manner| 
prejudicial bo the maintenance of the public 
order and the security of ;the State. Nothing’ 
more, in my opinion, was required to be stated 
in the order. The only omission is found in the 
latter part of the order is that ib should have stat¬ 
ed that the order was passed under Sub-cl. (ii) of cl. 
(a) of Sub.B. <l)of S. 3, of the Act and the fact that 
this was Omitted does not indicate any careless¬ 
ness on the part of the detaining authority. If at 
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all ib indicates anything it may be said to be a 
typing or clerical omission. In view of the defi¬ 
nite wordmg used in the preamble of the order 
as pointed above, in the oiroumstances, this 
ground of attack on the order falls through. 

[13] It was then urged that the place of the 
activities of Wahidali has not been specified in the 
order and this again indicates that the authority 
did not apply its mind to the case. Heference is 
made, in this connection, to the decision in In 
Be Krishanaji Gopal, a. I. R. ( 35 ) 1948 Bom. 
360 at pp. 362 and 363. It is urged that this 
authority appears to require the detaining autho¬ 
rity to specify the place of the activities which 
the authority desired or thought fit to prevent. 
It must be remembered, however, that it was an 
order passed by the District Magistrate who bad 
only limited territorial jurisdiction conOned to 
his district; then again the order was passed under 
the Bombay Public Security Measures Act (No. 
VI [6] of 1947), under which a person’s acjivities 
prejudicial to the public safety and the mainte¬ 
nance of public order and tranquillity could be 
prevented. In the case on hand, it is the Chief 
Commissioner, Bhopal who has passed the order. 
The Chief Commissioner’s authority in Bhopal is 
that of the State Government or rather the Gov¬ 
ernment of the Bhopal State. Under the present 
Act, under which the order is passed, he has 
sought to prevent the activities prejudicial to the 
maiDtonanco of public order and the security of 
the State In my opinion, therefore the presump- 
tion that the authority acted within its jurisdic¬ 
tion and powers clearly arises and implies and 
indicates the place of the activities unless it is 
otherwise shown. In the circumstances, to my 
mind, the deoUion in Drahmes ca^e is liable to bo 
distinguished from the case on band. 

[14] It was then urged that the order dated 
7-3-50 was passed by Sbri Bonnarji, the then 
Cnief Commissioner, Bhopal, while the grounds 
were supplied by the present Chief Commissioner, 
Sbri V. Vifthwanathan on 18 6 60 and therefore, 
it could not bo said that these were the grounds 
which had aatisfiod the then Chief Commissioner. 
Shri Bonnarji in the matter of the requisite satis¬ 
faction before passing the order. In my opinion, 
the coufccmtiou has no substance I am clear that 
it is not tho satisfaction of the individual but of 
the authority thit is required. If the contention 
of tho learned counsel of tho petitioner were to 
bo acoopted then in case of unfortunate death of 
the person in authority immediately after tho 
parsing of the order would prevent the grounds 
beii.g stated to t‘i6 detenu. It is the authority and 
not tho pprson who has to be satisfied and who 
has to furnish the grounds on which the order 
was passed. It would appear that the words used 
in S. 3 ( 1 ) of the Act are, “The Central Govern¬ 
ment or the State Government” and it cannot be 
deemed to bo a person or an individual. The 
words used in S. 7 of the Act are, “the authority 


making the order shall — etc.” These words- 
clearly demolish the contention of the petitioner 
in this behalf. Then again a perusal of the- 
statement of the grounds dated 18 6 1960 would 
show that it was not Shri V. Vishwanathan that, 
professed to have been satisfied, in his personal 
private capacity, and stated the grounds for suoh 
satisfaction. It is the Chief Commissioner of 
Bhopal, who is the State Government of Bhopal 
that passed the order and it was the Chief Com. 
missioner that furnished the grounds as required 
under S. 7 of the Act. In the circumstances, I am 
perfectly clear that the contention of the peti¬ 
tioner’s learned counsel has no substance. 


Cl5] It was then stated that the petitioner 
'Wahidali was admitted by under detention till 
3 3-1950 under an order dated 4-9 1949 under the 
Bhopal State Public Safety Act of 1947 and was 
released on the former date i. e. 3 3-50 The order 


dated 7-3-50 does not specify the activities of the 
applicant between 3 3-50 and 7-3-60 which were 
considered to be prejudicial and therefore, there 
was no cause for reasonable satisfaction regardieg. 
his future conduct and therefore, the satisfaction 
required under S. 3 was mala fide as the detain- 
ing authority relied on the previous history or 
antecedents without giving the petitioner an 
opportunity to show that since his detention he 
had ceased bearing all thought of acting in a pre- 
judicial manner. It would, however, appear tbatfi 
the detaining authority can take into oonsidera-fi 
tion the proximate and immediate past of tbei 
detenu while passing an order of detention. I ami 
supported in this observation by the decision ini 
M. B. S. Matii v. District Magistrate, Mathurai} 
A. I. R. (37) 1950 Mad. 162. This consideration, 
however, will be further examined while dealing 
with the grounds. 

[16] It was urged that the grounds which were> 


stated and furnished to the detenu were vague, 
indefinite and mala fide. A perusal of the state¬ 
ment of the grounds dated 13 6-50 clearly indi¬ 
cates that some of them were mere factual 
statements and it is the ground No. 6 that forms 
the gravamen of the statement of the said date. 
In my opinion, it is necessary to quote the groundj? 
which were furnished to the detenu. They as 
follows : , . 

"(1) That a meeting of labourers was convenea at 
Sabzmandi Bhopal on IS 2 1949 at 10 p. m., where you 
recited a poem inciting violence and death to capitalists ^ 

(2) That the District Magistrate, Bhopal bad by noti¬ 
fication banned all meetings in Bhopal but you disobeye 
the said orders and addressed a meeting of labourers e 
at the Textile J^Iill gate on SO.3'1949 at S-IS p. m. Xou 
were accordingly arrested and ^ 

proviaions of the Bbopal Public Safety ^ f 4 .^- 

travention of the paid orders and ^ 

rigorous imprisonment on 24th April 1949. 

3. That after your release you again 

in tho labour movoments encouraging the 1 ® fTie. 

induleo in subversive activities. At a 
labourers held at Bhopal on tlie night of lo-b- f . 
reoited another poem encouraging revolution as g 
law and order; 
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4. That on 1-9 1949 you joined and took active part in 
■ 3 , procession of labourers organised for being led to the 
Chief Oommisuoner's residence at Lai ICothi< The same 
•day, the labourers of the Textile Mill observed a token 
strike between 3 30 ife 4 30 p. m. In between this time, 
you addressed the labourers inside the Mill area and 
exhorted them to continue the strike. 

5. Tbit you were tnerefore arrescei on 4 9-1949 and 
detained under S. 3, Bhopal Safety Act for six months 
with a vi-jw to prevent you from acting in any manner 
proju lioial to the seourity of the State and the public 
order therein; 

6. That the reasons for which you were detained on 
4-9-ia49 continued to exist even when you were released 
on 8 3 1950 and there vas every likelihood that you 
would once again indulge in activities prejudicial to the 
security of the State and public order therein. All India 
Railway Strike was expected to commence on 9 3 1950 
and it was apprehended that you would continue to 
organise and take part in activities subversive of law 
and order. With a view therefore to prevent you from 
acting in any such manner warrants under S. 3 of the 
Preventive Detention Aet wore issued against you on 
7.3-1950 but you oould not be arrested as you went 
underground immediately after your release till 5 6-50 
when you were arreatbd. 

2. You are further informed that you have a right to 
make a representation to me in writing against the 
detention order. 

Sd/Chief Oummissioner.” 

Cl7] It would appear that grounds Nos. 1 to 6 
were obviously the grounds on which the previous 
order was passed. Thev are, however, liable to be 
examined in considering the order passed on 7-3- 
50 because in ground No. 6 it is stated that the 
treasons for which the detenu was detained on 4-9. 
1949 continue to exist even when he was released 
on 3-4 1950 In attacking ground No. 1, therefore, 
it is urged by the learned counsel of the petitioner 
that the words "liabourers" and “Capitalist” 
used in that ground are so vague that they do 
nob indicate anything. It is said that everyone 
who works for his a livelihood is a labourer while 
“capitalist” is after all a relative term. Refer¬ 
ence is made to the two decisions of the Bombay 
High Court in In re, Anant M hadeo, A i.R. (36) 
7.949 Bom. 95 and Mantben Liladhar v. Emperor 
A. I. R. (-20) 1933 Bom. 65. It would however, ap. 
pear that the first case is again liable to be dis¬ 
tinguished from the case on hand as in the latter 
the labourers have been particularised viz : a 
meeting of labourers was convened at Sabzmandi, 
Bhopal, on 18-2-1949 at 10 p. m. In the oiroums- 
tanoes, the case is clearly distinguishable from 
the Bombay case where it was only stated that 
“the detenu had been inciting the workers to 
commit acts of violence and thereby acting in a 

manner.etc.” Jt would also appear that 

under the Bombay Public Security Act, it was 
not merely the grounds but also the particulars 
which were liable to be furnished and it was, 
therefore, observed that 

“Tbe notice (as reqalrcl under that Act) was vague 
and indefinite anl that the partioulara given were not 
snob as to enable tbe detenu to make a representation.” 

Cie] As regards the use of the word “capitalist,” 
in my opinion, reference to the case of Mantben 
Kara, A. i. R. (20) 1933 Bom 65 does not at all 


help the contention as made before me. It must 
appear that that was a case of an offence under 
S. 153(a). Penal Code, and what has been observed 
in that case is that the word “capitalist” does 
not denote a definite class within the meaning 
S. 163 (a). Penal Code. I am clear that that test 
as required under the particular section of the 
Penal Code is not applicable to the case of ground 
No. 1 . I would also add that whether the word 
‘‘capitalist” is a relative term or not the fact 
stands that violence and death to any Cipitalist 
or the whole class of capitalists was obviously 
liable to serious objection. In the circumstances, 
I am clear that it cannot bo accepted that the 
ground No, 1 was vague or that it could not 
convey to the mind of the detenu the activity which 
was prejudicial in the eyes of the then detaining 
authority. 

Cl9] Ground No. 2 is obviously a mere factual 
statement and only indicates that the detenu 
had disobeyed the previous orders. It was urged 
that under tbe Oonstitution, a citizen has the 
right of freedom of speech and expression, and 
therefore he had a right to address a meeting of 
labourers In my opinion, the significance of the 
ground has been misapprehended or at least mis- 
approciated. As I have already stated it is not 
than the detenu had addressed a particular meet¬ 
ing on 30-3.1949 which constituted a ground for 
his present detention. Ii only indicates the men¬ 
tal attitude under which the detenu acted in tbe 
past and points out that he was prone to disobey 
the orders then passed, banning all meetings in 
Bhopal. It was urged that on this ground every 
congress-man who disobeyed the then on era was 
liable to be detained and that tbe present deten¬ 
tion of the petitioner on that ground was nothing 
but a fraud on the Act. In my opinion, all the 
vituperative nature of the contention is knocked 
out at the bottom by the view which I have 
already expressed that it was net on this ground 
of bis ad.iressing a particular meeting then 
banned on account of which the present order 
was passed. I have only to repeat that the 
ground has been obviously stated to indicate the 
mental attitude of the detenu. 

[20] Going over to the ground No 3 it was 
urged that the words “subversive activities” were 
too vague and reference is made to the decision In 
re Krtshnaji Gopal a. i r. ( 35 ) 1948 nom. 360 at 
pp. 363 & 364, ibid. It is urged that the same ques¬ 
tion as was asked by the learned Judge in the matter 
of Bufiicient precision conveyed by the above 
word cm be asked in this case also. It must, 
however, appear that in the case on hand the 
ground No. 3 does not stop short at the words 
“subversive activities.' It gres on further and 
points out that in a particular meeting the detenu 
recited a poem encouraging revolution as against 
law and order. The law as was applicable at that 
time has no doubt undergone a change but that 
change is only in so far as it was inconsistent 
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with the present law. Here again, in my opinion, 
the same observation oan be made viz., that the 
ground indicates the mental attitude of the de¬ 
tenu as can be deduced from the above ground. 
In the oiroumstanoes, in my opinion, mere refer¬ 
ence to the decision of the Bombay High Court 
ibid cannot avail the petitioner as it is liable to 
be distinguished in view of the latter portion of 
the ground No. 3 as pointed out above. 

[2i] Going to the ground No. 4, it deals with 
what the detenu did on 1-9 1949. It is said that 
he joined and took active part in the procession 
of labourers organised for being led to the Chief 
Commissioner’s residence at Lai Kothi and that 
on that day the labourers of the Textile Mill 
observed a strike for an hour during which period 
the detenu addressed the labourers in the Mill 
area and exhorted them to continue the strike. 
In this case it must appear that it not stated in 
the ground that the strike was illegal; and in so 
far as the present position of every citi.sen is 
concerned, he has a right, under Art. (19) (l) (a), 
to freedom of speech and expression; under (b) to 
assemble peaceably and without arms; and under 
(d) to move freely throughout the territory of 
India, subject to els. 2, 3 & 5 of the Article, 
respectively. Article 19 provides for the protec¬ 
tion of certain rights regarding freedom of speech 
etc. In the oiroumstanoes the fact that the peti¬ 
tioner took an active part in the procession of 
labourers etc . cannot be a proper ground for 
reasonable satisfaction of the detaioing authority 
as late as 7*3-l950. It was urged by the learned 
Government Advocate that every strike, in so 
far as it was affected by the Bhopal Industrial 
Trades Disputes Act (no. Vi) 1946, was illegal. I 
am not satisfied with the contention of tbe lear¬ 
ned Government Advocate in this behalf. On 
7-3-1950 as the ground did not state that the 
strike was illegal under a particular Act or Law 
it wis bound to be considered as vague The 
Bhopal Industrial Trades Disputes Act, 1946 can 
be even called to be inconsistent with the present 
law since the ooDStitutioD came into force and 
that makes the moat important and substantial 
difi'ereuce in tbe conditions as obtained on 1 9 
1949 and 7-3-1960. It would also appear that as 
far back as in 1942 when conditions in the coun¬ 
try were very stringent under the British rule, 
during the war period, it has been observed by 
Horwill J in In re Appalastuamy, A. I. R. (29) 
1942 Mad. 736 that 

“Strilces nad look-outs, though olumsy and Injurious 
aro tbo only existing means of deciding trade disputes. 
Tbo calling of a strike is not illegal." 

In A run Kumar v. Province of Bihar, A. I. R. 

(36» 1949 Pat. 23G it is observed that 

"It is now recognised in labour legislation and practice 
that labourers may resort to strikes, legally conducted, 
for the redtesa of tbeir grievances. Consequently, merely 
stating in the grouncs for detention that the detenu was 
responeible for aoribes in some collieries, without men¬ 
tioning v/hetber tbr-y were legal or illegal is not a 
ground of such precision or adequacy as to enable the 


detenu to make a representation against the order ol 
detention." 

If such was the freedom or liberty to persons in 
India in those days it is needless to point out 
that it has been augmented by Article 19 of the 
Constitution. In my opinion, therefore, ground 
No. 4 could not be an adequate ground for rea¬ 
sonable satisfaction for the detention of the peti¬ 
tioner on 7th March 1960. 

[ 22 ] Turning to the ground No. 6, it does not 
appear necessary to consider it as it is nothing 
but the factual statement as to what was done 
to the petitioner on 4th September i960. 

[23] As I have already said, ground No. 6 
constitutes the gravamen of the grounds stated, 
and it is necessary to closely examine it in tbe 
light of the law applicable. It was said that the 
reasons for which the petitioner was detained on 
4tb September 1949 continued to exist when he 
was released on 3rd March i960. I have exa¬ 
mined the reasons which existed on 4th Septem¬ 
ber 1949 and as I have pointed out they appear 
to have been stated over again in the grounds 
for the present detention merely to indicate the 
mental attitude of tbe petitioner. To my mind it 
was impossible to gauge the mental attitude 
of the detenue as it existed between 3-3.60 and 
7-3.60 merely by its comparison with that ob¬ 
tained six months before, early in September 
1949. It cannot be said with confidence that 
human mind continues to be the same. Though 
there are changes in tbe psychology of every 
human.being, a human mind is still, in spite of 
all the advancement of Science remains as ins¬ 
crutable as ever. In the oiroumstances it is 
difficult for me to hold that the detenu’s menta¬ 
lity continued to be the same and the grounds 
which existed in September '49 could be proper 
and adequate grounds for the reasonable satis¬ 
faction of the detaining authority as late as on 
7th March 1950, 

[24] It is here that the consideration which 
was deferred in para 16 of this order has to be 
examined in detail. It must appear that no ac¬ 
tivities of the petitioner between the 3rd and 7th 
of March 1950 which were found to be prejudi- 
oial or objectionable have been stated in these 
grounds so that it could be possible to examine 
them and consider if the grounds, based on such 
activities could be adequate and sufficient for the 
reasonable satisfaction of the detaining autho¬ 
rity. It is no doubt true that it has been stated 
in para 15 of the order that the detaining autho- 
rity could take into consideration the ^ proximate 
and immediate past of the detenu while passing 
an order of detention, but in my opinion, it is 
only the immediate past, the antecedents and 
the history of the detenu, that alone could be 
taken into consideration only if there be nothing 
between that immediate past and the order of 
detention. In the case on hand, it was more 
than six months that had elapsed since the time 
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the petitioner had giyen grounds for his deten* 
tion, and during this period of more than six 
months all hia activities were prevented by his 
detention. As 1 have observed, if after his release 
the petitioner had commenced activities prejudi. 
oial to the maintenance of public order or the 
security of the State, then while considering 
such activities his antecedents also could be 
taken into consideration by the detaining autho¬ 
rity for its reasonable satisfaction. In the ab. 
'sence of any statement of hia activities in the 
grounds, therefore I cannot persuade myself to 
hold that merely the past mental attitude of the 
petitioner could afford a ground for such reason¬ 
able satisfaction of the detaining authority. 

[ 26 l Examining the ground further it is sta¬ 
ted that there was ‘‘Likelihood that the petitio¬ 
ner would once again indulge in the activities 
prejudicial to the security of the State and pub 
lie order therein." This “likelihood” obviously 
depended upon not the activities of the detenu 
between 8-3 60 and 7-3-50 but binked merely on 
the mental attitule of the detenu as obtained 
more than six months before the order was 
passed. In my opinion after what I have stated, 
it is difficult to hold that such mere ‘ likeli¬ 
hood” could afford a proper ground for the re- 
asonable satisfaction of the detaining authority 
which was essential before the order was passed. 

[26] In my opinion, examining the ground 
still further, it appears that the consideration 
of the existence of this “likelihood" was based 
not merely on the conditions or the reasons as 
existed on 4th September *49 but also on a cer¬ 
tain apprehension which has been expressed in 
the next sentence of the ground, which states 

that “All India Railway strike etc. It was 

apprehended that the petitioner would continue 

to organise and take part in. etc. order” 

It was urged that the expected railway 
strike did not come off and in fact was called off 
before 7th of March 1950. There is nothing on 
record except the affidavit of the petitioner dated 
29th September 1950 in support of this allegation 
of fact. The affidavit of the officiating Home 
Secretary dated 3rd October 1950 filed on record 
does not contradict this statement of the peti¬ 
tioner. Whether, however, this Al! India Bail¬ 
way strike was called off or not before the date 
of the order impugned, it would be worth¬ 
while to examine the mind of the detaining 
authority as obtained on 7bh March 1950 in the 
matter of its reasonable satisfaction. While deal¬ 
ing with the provisions of the Bombay Public 
Security Measures Act (vi of 1947) it has been 
observed by a Bench of the Bombay High Court 
in In re Shoilen Dey, A. I. B. (36) 1949 Bom. 76) 
that 

"emphasis is not so muoh on the aoeuracy, or on the 
nature or extent of the error; the emphasis is on the 
state of mind of the detaining authority. If the state 
of the mind of the detaining authority dieolo3es that he 
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basbeencasualinhis approach andtbathehas notapplied 
bis mind with that diligenoe which is necessary when 
the question is of taking away the liberty of a subject, 
the Court will certainly interfere and will set at liberty 
the detenu arrested by the order of the detaining autho¬ 
rity.’* 

This in my opinion, lays down the principle for 
examination of the grounds for the detention of a 
citizen. In In re Bhaurao Earabhari, A. i. R. 
(37) 1950 Bom. 126 it is observed that “any vague¬ 
ness in the grounds furnished was evidence of 
vagueness of the mind of the detaining autho¬ 
rity " Jn Bam Bilas Gupta v Bex^ A. i. R. (36) 
1949 ALL 748, dealing with the U P Maintenance 
of Public Order (Temporary) Act (IV Ul of 1947) it 
is observed that 

*'If in tho opinion of the Court the grounds supplied are 
vague, indefinite and Insufficient the Court must hold 
that further detention is illegal or insproper.” 

It is thus obvious that the grounds are liable to 
be examined not with a view to ascertain their 
existence as a fact but with a view to examine 
the state of the mind of the detaining authority. 

[271 Bearing this principle in mind, therefore, 
when the sentence states "all India Railway 

ebrike.etc.Order," it would appear 

that the detaining authority had a mere apprehen¬ 
sion (not arising out of the activities immediately 
prior to the detention order) that “the petitionee 

would continue to organize.etc.Tho 

synonyms for apprehension are fear and dread. 
The idea common-to these words is expectation of 
future evil. These synonyms are discriminated in 
“Synonyms Discriminated” by the late Charles 
John Smith, M. A. of the Balliol College, Oxford. 
It is stated “A faint emotion is expressed by ap¬ 
prehend, a stronger by fear and a stronger still 
by dread. Apprehend denotes generally an anti¬ 
cipation and sometimes an anticiption of evil. Fear 
and dreid are applicable not only to events but 
directly to persons, which apprehend is not.” It 
would, thus appear that mere apprehension de- 
notes the smallest mental emotion in the matter 
of a possible future evil. The question, therefore, 
is whether such smallest mental emotion could 
afford an adequate and definite ground for a re¬ 
asonable satisfaction, to the detaining authority, 
which was essential before passing of the order 
impugned. I need not repeat that in the absence 
of the activities of the detenu between 3rd and 7th 
March 1950 such mental emotion of the smallest 
degree could not create the requisite reasonable 
satisfaction. 

[28) It must also appear that the grounds of 
the order of detention are to bo disclosed to the 
person affected by the order for affording him an 
opportunity of making representation against the 
order. Examining tho grounfis therefore, it is 
difficult to find that it was possible for the detenu 
to comment or contradict the statement of the 
detaining authority, in the matter of its apprehen¬ 
sion. To my mind, tbertfore, the grounds as 
might have been applicable in September 1949 and 







14 Bhopal Laxmiohand v. Abdul Gaffar (Sathaye J . C.) A.LB. 


reiterated before the passing of the order were so 
vague and indefinite that it is diffioult to hold 
that they afforded the requisite reasonable satis¬ 
faction to the detaining authority. That being so, 
the very essence of the order,under s. 3(l) (a)(ii), 
Preventive Detention Act 1950, was, in my opi¬ 
nion, absent before the order impugned and the 
detenu is entitled to be released from his deten¬ 
tion. 

[29] I therefore direct that the petitioner be 
released. 

V.B B. Detenu released. 

A. I. R. 1952 Bhopal 
Sathaye J. C. 

Laxmichand and another — Applicants v. 
Abdul Oaf far — Non^applicant. 

Civi] Revn.No. 80 o£ 1951, D/- 21-2-1951. 

Civil P. C. (1908), S.95, S. 115, O. 38. R. 6 (2);0. 43 
R. 1 (q)— Conditional order under O. 38, R. 5 for 
attachmeni before judgment — Securitj' furnished — 
Attachment not effected — Application to get order 
set aside and for damages — Damages refused but 
security discharged— Revision does not lie as order 
is one passed under O. 38, R. 6(2) (and not S. 95J and 
is appealable. 

During the pendency of a suit for oviotion and rent 
tbo plaintiS applied for attachment before judgment of 
the defendaiDt's property, under Order 36, Rule 5. A 
oonditional order tvas passed ordering attachment of the 
property on failure to furniah security. The dofei dant 
furnished the eecurity, but applied under B 95 Civil 
P. C.. for damages alleging that the grounds on which the 
plaiotifT'fc .application was filed, were insutiiciont and not 
true. Ho also claimed that tbe security be disoharged. 
The Court rejeofed the defcuf*an6's application for daina* 
geo under S. 95, Civil P. C., but discharged the eecurity 
furninhed by him and awarded coats against the plaiutid. 
In revision by the defendant : 

Held (i) that as no attachment was ever effected, an 
application under 8. 95 could not lie, though one under 
O. 38, R 6 (2) did lie, as he had furnished tbe requi¬ 
red security. In this view the order of the Court was 
obviously passed under 0. 38 R. 6 (2), (Para 3) 

(ii) As the defendant, as a party aggrieved by an order 
under 0 38. R. 6 could go in appeal under 0. 43, R. l(q), 
no revision could lie. [Para 4] 

Anno. Civil P. 0., S.95, N. 3; S. 115, N.S; 0.88. 
R. C, N. 1, 3 

Laxmi Nfirain Jemni —for A^iplicantsl Mohmed Omar 
—for Non’apjtlicant. 

Order.—This is plaintiff's application to revise 
the orcJtr dated 15*9 60, passed by the Subordinate 
Judge, Bhopal in suit No. 136 of 1960-61, rejecting 
the defendant’s application for damages under 
8. 95 Civil P. 0., but discharging the security 
furniehod by him and awarding a sum of KS. 16 
as coats against the plaintiff. 

[2] The plaintiffs brought a suit for eviction of 
the defendant from a shop and for recovery of a 
sum of RS. 1,770 as arrears of rent. During the 
lieunencv of the suit tbe plaintiffs applied for 
attachment before judgment of tbe defendants 
property, under O. 88, R. 5 as the defendant was 
said to be disposing of or removing his property 
from tlio shop and on 10-7-60 a conditional order 


was passed ordering attachment of tbe property 
on failure to famish security. The defendant fur¬ 
nished the security, but applied under 8 . 95, Oivil 
F. G. for damages alleging that the grounds, on 
whioh the plaintiff's application was filed, were 
insufficient and not true He also claimed that the 
security be disoharged. The Court, after inquiry, 
passed the order dated is 9-50 as noted above. 

(3} A preliminary objection to the tanability of 
the application or revision is taken by the non- 
applicant urging that an appeal to the Court of 
the District Judge, under O. 43, B. 1 (q). lay and 
not revision could lie and it be dismissed The 
point for determination, therefore is whi ther a 
revision lies or an appeal lay to the Court of the 
District Judge. In my opinion, the contention of 
tbe non-applicant must succeed. It must appear 
that the application of the plaintiffs was ob^'iously 
filed under O. 38, B 5, Civil P C. and the Court 
passed tbe order under O. 38, B. 6 (2) of the Code. 
Under tbe latter, 

‘Where the defendant showed caupe or furnished the 
required seourity and tbe property sp ciJfied or any portion 
of it has been attached, the Court shall order tbe attach¬ 
ment to bd withdrawn or make auoh other order aa it 
thought fit.” 

In the circumstances of the case, the Court obvi¬ 
ously thought and decided that the grounds, on 
whioh tbe attaohmrnt before judgment was claim¬ 
ed, wert not sufficient and therefore thought tit to 
discharge tbe security. In the circumstances the 
or^er of the Court was obviously passed under 
O. 39. R. 6 12) of the Code and not merely on the 
application under 3. 95, Civil P. 0. It would 
appear that an application, under that sootioa 
could lie only where an arrest cr attachment has 
been effected or temporary injunction granted and 
though the defendant described his application as 
under S. 95, Civil P 0., it was really an applioa 
tion under O. 38, B. 6 (2) of tbe Code as he had 
furnished the required security. The older of the 
lower Court, therefore, as stated above, was clearly 
under the other provision and not under S. 96, 
Oivil P. 0. 

[ 4 ) It would then appear that a party, aggrie¬ 
ved bj an order under O. 88, B. 6 of the 
could go up in an appeal under O. 43, B. 1 (q) 
the Code. In the circumstances the revision peti¬ 
tion cannot lie, but an appeal lay to the Court of 
the District Judge as the order has bfen passed by 
a Subordinate Judge. That being sOt this revision 
petition is liaole to be dismissed on the preliminary 

objection itself. , 

[6] It was urged by the learned counsel for the 

applicants that the defendant having applied under 
S. 95. Civil P 0 , it was wrong for the Court to 
discharge the security furnished by the defea an 
and as such had exeroiaei the jurisdiction not 
vested in it by law or to have acted in the exei^ 
Oise of its jurisdiction with material j 

and therefore, a revision, under 3. 34 Bhopa an 
Vindhya Pradesh (Oc urts) Act, was tenable. It 
would, however, appear that it has been already 
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pointed out tihafc though the defendant claimed 
damages, the real object of the application was to 
get an order, under o. 88, B. 6 of the Code set 
aside. As I have already shown, no attachment 
wa^ ever efifected and as such an application, under 
S. 95, Civil P. 0 , could not lie, though one under 
O. 88 B. 6 did. It is also obvious that under 0. 39, 
B. 6 (2) of the Code the Court had jurisdiction to 
pass an order as it thought fit and in the case on 
hand it has done so and as I have pointed out, the 
remedy of the applicants was by an appeal and 
not by a revision petition. 

[6] The result is that the revision petition is 
dismissed with costs and the applicants are ordered 
to pay the costs ot the non-applicant in this revi¬ 
sion. Pleaders’ costs will be Rs. 15 for each side. 
V.B.B. Revision dismissed, 

A. I. R. 19S2 Bhopal 15 

Sathaye J. C. 

Durgadas — Applicant v. Ibrahim Ali and 
another—N on- Applicants. 

^lisc. Civ. Caa*' No. 13 of 1950*51, D/- 22-2*1951, 

(a) Civil P. C. (1908), O. 47, R. 1 — Incorrect find¬ 
ing by Court. 

Even if the Court has arrived at an incorrect finding 
it cannot b'3 a ground for review. 

Chitaley's Civil P. C. cited with approval. [Paras 4, 7] 

(b) Civil P. C (1908), O. 47, R. I — Other sufficient 
reason —New points. 

Where the review is nothing, bat an attempt to neher 
in facts which were never pleaded nor stated it cannot 
be allowed. 

Chitalej'8 Civil P. 0. oited with approval. 

(Paras 6 and 7] 

Anno. C. P. 0., 0. 47, R. 1, N. 16b. 

O. P. Jaisioal—for Ayylicant ; Mohmed Yacooh—Jor 
Hon-Applicants. 

Order. — This is respondent’s application for 
review of the judgment and decree in first appeal 
NO. 106 of 1950-51, dated 18.9-1960 of this Conrfc. 

[2] Seth Durgadas filed a suit for pre emption 
of a sale of a bouse to Haji Ibrabimali and 
another on the ground that bis house was con- 
tiguous to the one sold to them. The original 
(Dourt decreed the claim bolding that though 
there was a narrow lane between the two houses, 
which were thus not contiguous, it was owned 
by the vendors and was also sold to the defen¬ 
dants and, therefore, at least the house could be 
said to be contiguous on that ground. In appeal 
it was held that this finding was beyond the 
pleadings of the parties and in view of the inter¬ 
vening lane between the two houses they were 
not contiguous and, therefore, this alone being 
the basis of the claim, it could not succeed and 
the appeal was allowed and the suit was dis¬ 
missed. 

[3] In support of the application for review, it 
is urged that the lane was only ij feet wide 
and this fact, and that the eaves water from 
both the houses was carried by it, were over¬ 
looked by this Court in deciding the appeal; that 


the narrow lane could be owned either by the 
plaintiff or by the vendors or jointly and thus 
the two houses were contiguous and this consi¬ 
deration was also overlooked and. therefore, 
there was an error on the face of the record. 

(4) The point for determination, therefore, is 
whether any material on record of the suit was 
overlooked in the judgment in appeal and, there, 
fore, the latter is liable to be reviewed. It would 
appear that the question of contiguity of the 
two houEes has been considered at length in the 
appellate judgment. Contiguity of the two houses 
was claimed on certain facts stated in the reply 
of the plaintiff on 16 9 1949. It is now urged that 
the reply was wrongly interpreted as in this 
reply the plaintiff had stated two basis of the 
claim, viz., the presence of Ab Chak lane and 
contiguity of the two houses. For one thing I am 
not prepared to accept that two basis were stated 
for the claim and secondly even if the Court 
had arrived at an incorrect finding, it cannot be 
a ground for review. 

[fi) An attempt is now made to elaborate the 
meaning of contiguity and reference is made to 
the Law Lexicon. In my opinion, all this could 
be and was urged in the appeal and has been 
even considered in the judgment. Reference need 
be only made, in this connection, to paras 7, S and 
9 of the appellate judgment. I would also point 
out that there could be no review even if the 
Court bad wrongly decided an issue. The judg¬ 
ment is perfectly clear and makes reference to 
all the pleadings and the contention, that certain 
part cf the pleadings has been overlooked, falls 
to the ground. 

[6] A perusal of the suit record and the appel¬ 
late judgment clearly shows that all the pleadings 
were minutely examined and considered. Tho 
presence of the alleged lane between the two 
houses was also noticed and considered in the light 
of the pleadings. In this connection para. 0 of the 
appellate judgment may be referred to. The pre¬ 
sent contention, that the lane was jointly owned 
or owned by one or the other of the parties, was 
never made in the pleadings as has been clearly 
pointed out in tho judgment in the appeal and 
the application for review appears to have been 
only sought to usher in what was not pleaded or 
stated on record. I am, therefore, clear that 
there could be no review on this ground also. It 
would also be necessary to point out that the 
claim was not based on the basis that there was 
an easement to drain eaves water on the lane and! 
it wag common to both the housfs. The review,! 
therefore, appears to be nothing, but an attempt! 
to usher in facts which wore never pleaded nor! 
stated. 

[7] It is unnecessary to refer to all the oases 
cited by Chitaley in the Oivil P C., ( 4 th Edn., 
vol. III), p. 2240. It has been noted that where 
the review is asked for to enable the applicant to 
raiee points which he could and ought to have 
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I raised at the former hearing, no review could ba 
allowed and so also where the Court has pro¬ 
ceeded at a wrong exposition of the law or has 
wrongly decided on a question of law. 

Es] In view of these circumstances, therefore, 
no review as sought can be allowed and the 
application is liable to be dismissed. The appli¬ 
cation is accordingly dismissed with costs and the 
applicant is ordered to pay the costs of the non¬ 
applicants. Pleaders* fees in the application will 
be Rs. 30 for each party if certified. 

Application dismissed^ 


A. I. R. 1932 Bhopal 16 

Sathave J. C. 

Ahdul Qadir— Petttioner v. The Custodian of 
Evacuee Property, Bhopal State and another 

Opponents, 

Miso. Civil Case No. 2 ol 1951, D/- 27-2 1951. 

(a) Constitution o! India, Art. 226 (1) — “For any 
other purpose "-Meaning — Jurisdiction of Judicial 
Commissioner’s Court to issue writs. 

Appbing the principle ol ejuadem generis to the 
expre^on "for any other purpose", it 

the generality of this expression is resenoted by the 
preceding expression “lor the enforcement of any of the 

lights oonfe/red by part III". The /'“‘V ol 

iurisdiotion of the Judicial Commissioners 

Bhopal to issue only the writs as mentionea under Ar^t, 

226 only for the onforoement of aay <jl 

ferred by Part III or for any other anoiUary V^Zti^rTri 

eequently an application 

to the Custodian the Custodian of 

Dolhi and a writ o vrob. 'U n to^_lbs^CosW 

Evacuee Property of Bhopai, oei s Bhopal 

cw';. p C.'^Ippend.. m, conatuunon cl India 

Art. 226, N. 5- S. 9 -Special tribunal having 

spt'iaT iurrsdfc'iin tc d.cide%at,er-Civil Court’s 
jurisdiction. ,, j„,i 3 aietiooto decide 

“ oor^ief tc“ law^rb'en! ^vr^ugb Civfl 

^“'^rafbe'-'erXa by the Civil Courl. A, I. K J28, 

1941 Nag 226 FoH. ^ 9 N. 53. Pta. 2 & 10. 

(.rconltituticn;;. India. Art 226J1)-Ap^ 

^ The ^iuri 3 ”clintiou of the High Court to entertain an 

Sn^“ara ^fof P^/“biVV 

Custodian of Evacuee Property is not barred by Ss, , 


A. 1. B. 

28 and 46 oi the Administration of Evacuee Property 
Act: Case law discussed. [Para 17] 

Anno. Civil P. 0. Appendix III ; Constitution of India, 
Art. 226, N. 13. 

Seth and Sonpar — for Petitioner, Ramchand Rup’ 
chand—for Opponents, 

Cases referred io \— 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign oases referred to comes 
after the Indian Cases). 

(’50) Miso. Civil Case No. 9 of 1950 f Bhopal) [Pr. 9] 
('50 5I> Vliso. Oti. Case No. 78 of 1950-51 (A.[I. R. (39) 
1952 Bhopal 1) [Pr. 9J 

(’49) A.I.R. (36) 1949 Bom. 277: (I.L.B. (1950) Bom^l)^^ 

(’50) A, I. B. (37) 1950 Bom. 363: (52 Grl.L. J. 120 F B.) 

[Pi*i 7J 

(’42) A.I.R. (29) 1942 Oal. 343: (I. L. R. (1942) 1 0^1. 211j 
(’41) A.I.R. (28) 1941 Lah. 234: (I.L.R. (1941) 624 

T? B \ (.if# J*Oj 

(’41) I.’UR. (1941) Nag. 279: A.I.R. (28) 

(’50) A.I.R. (37) 1950 Pat. 387 : (51 Cri. L. J. ^509^^. B.) 

(’28) A.LB. (15) 1928 Rang. 31: (5 Rang. 675) [Pr- lOj 

(■40) A.I.R. (27) 1940 Rang. 84: (1940 Rang. L.Ji. 325 

(19^06f3 K.B. 501: (75 L.J.K.B. 745) ’■?f* 

(1910) 2 K.B. 165; (79 L.J.K.B. 595) [Prs. 14. 15] 

Order _ This U an application under Art. 326 

of the Constitution for issue of a writ of 
Certiorari to the respondent 2, the Custodian 
General of Evacuee Property, New Delhi, and a 
writ of prohibition to the* respondent 1, the 
Custodian of Evacuee Property of Bhopal. 

[2l The facts stated by the petitioner are briefly 
as below: One Syed Amjad Ali who was a resi¬ 
dent of Lahore (now in Pakistan) owned some 
machinery, mercury lamps and other property 
at Bhopal. He sold the above specified items of 
property to the petitioner under three sales 

between 27-11-47 to 14-2-48, in all for BS. 9(),406 

and placed him in possession. After the Admims- 
tration of Evacuee Property Ordinance (No. Xll 
[12] of 1949) was passed the properties were 
sought to be declared as evacuee property and the 
petitioner filed an application contesting the 
intended declaration and in the alternative pray 

for confirmation of the sales. ^i.-rtaisinTi 

During the pendency of the above 

with the Custodian of Bhopal, another 

NO. xxvn [27] of 1949 was passed and 

tioner applied under that Ordinance. One Mr. 

Mathur. who was then the O^^todian 

Property. Bhopal, inquired into 

and confirmed the sales under S. 88 - -i 

Ordinanoe. on S6-13.49 aubjeofc to » 

US. 600 as administration released 

deposited on 4.1-60 the properties were 

and delivered to the petitioner. nharee in 

[sl Mr. Mathur ceased to hold the ^ar^m 

January 1960 and the present *^^^*^° * Custodian 

on 24.4.50 filed an appeal 

General against^ the above or e Limi- 

and also an application ‘ 3 ^ 1 -^ in filing 

tation Act for oondontnent of the delay m tiimg 
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the appeal. The Guatodian General, after hearing 
the petitioner and relying on aome record of a 
departmental inquiry and also other documents, 
passed an order on 14-12-50 allowing the Custo¬ 
dian *s application under S. 5 and also the appeal 
and thus set aside the order of Shri Mathur and 
remitted the case for a fresh decisicn on merits 
to the very Custodian Mr. Nair who had gone up 
in appeal. 

[4] It is urged that: 

(a) the Ciietodian General illegally examined 
the record of the departmental inquiry and other 
papers unconnected with the case and prepared 
without notice to the petitioner and thus his 
order was without jurisdiction, opposed to the 
canons of natural justice and in total disregard 
to the law and procedure ; 

(b) that the Custodian of Bhopal had no right 
to appeal against his own predecessor’s order ; 

(c) that the memo of appeal here no court-fee 
which was provided for; 

(d) that the appeal was barred by time and 
the application; under S. 6, Limitation Act, was 
not tenable and the grounds in its support were 
accepted as true wibhout-evidence in the presence 
of the petitioner ; 

(e) that the Custodian General could refer to 
the grounds only on record of the inquiry and 
had no jurisdiction to go beyond it; 

(f) that the Guatodian General’s reference to 
the revisional powers under S. 27 of the Ordin¬ 
ance was irrelevant, and without notice and the 
use of such powers by him was arbitrary ; 

(g) that the Guatodian General’s reliance, on 
a statement recorded behind the back of the 
petitioner after the inquiry, was illegal, against 
the law of evidence and canons of natural justice 
and provisions of law and procedure as found in 
o. 41, Civil P. C., which was applicable; 

(h) that the Custodian General’s use of per¬ 
sonal knowledge about Mr. Mathur’s visit to 'the 
o£Bce was illegal exercise of his jurisdiebion. 

It is thus urged that the petitioner suffers from 
a grave miscarriage of justice and it was a fit 
case for issue of one of the high prerogative writs 
of certiorari or prohibition as otherwise the peti¬ 
tioner had no other remedy. It is also urged that 
the property affected was at Bhopal and the Ous- 
todian General exorcised his functions within the 
jurisdiction of this Court and, therefore, this 
Court had jurisdiction to issue these writs. 

[ 5 ] The non-petitioners filed a reply and took 
preliminary objections to the tenability of the peti¬ 
tion and the following points for determination 
arise as preliminary issues on the said contentions 
or objections viz. : 

“(1) Whether tbi3 Court has no jurlediotion to enter¬ 
tain and decide the petition on the grounds : 

(a) that the respondent 2. the Guatodian General resi- 
dea and has hia office at Delhi beyond the juriadiction of 
Bhopal ; 

(b) that the petition is outaide the scope of Art. 226 of 
the Constitution ; 
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- (c) that under the Administration of Evacuee Property 
Act this Court’s jurisdiction is barred.” 

[6l As the contention in sub-cl. (b) goes to the 
very root of the tenability of the petition, it is 
taken up first as in my view of it succeeds, it may 
not be necessary to enter into the other two con¬ 
tentions in sub ols. (a) and (c). The petition is 
filed under Art. 226 of the Constitution which need 
not be reproduced. The article lays down the 
power of High Courts to issue certain writs for 
the-enforcement of any of the rights conferred by 
Part III and for any other purpose. 

It may be pointed out that the petition is not 
filed for enforcement of any of the rights confer¬ 
red by Part HI of the Constitution. A passing re¬ 
ference is made by the petitioner at the end of 
Para 8 of his petition suggesting that there was 
a serious inroad on his fundamental right to pro¬ 
perty involved in the order complained against. 
No reference to any fundamental right or even 
the articles in Part HI was made in the argu¬ 
ment and there was no suggestion or contention 
with reference to this passing mention of such 
rights. 

[ 7 ] The question, therefore, boils down to the 
meaning of the expression "and for any other 
purpose." Reference is made, by the learned 
counsel for the petitioner, to the decision in P. V. 
Rao V. Khushaldos S. Advani, A. i. B. (36) 1949 
Bom. 277. In my opinion, the decision does not 
deal with the question of the jurisdiction, but 
merely lays down the principles on which a writ 
of Certiorari can be issued without laying down 
the scope of an application under Art. 226 for the 
enforcement of the funcamental rights under 
•Part III of the Constitution. Reference is then 
made to the decision in Jeshtngbkai Ishwarlal v. 
Emreror. A. i. R. ( 37 ) 1950 Bom 363 (P B ). The 
decision draws distinction between an executive 
or administrative order and a judicial or a quasi¬ 
judicial order and at p. 365 it is observed as below 
by Chagla C. J. ; 

"Now itg jurisdiction ha.s been extended to the whole 
State of Bom^iay. Further, its Jurisdiction is not merely 
condned to the writs which it issued in the past, but 
power hag been conferred upon it to issue directions, 
orders or writs for the enforcement of any of the rights 
conferred upon it to Issue directions, orders or writs 
for the enforcement of any of the rights conferred by 
Part III which deals with fundamental rights. It is 
not possible to read "directions, orders or writs" as 
being ejusdem generis with what fillows, because these 
"directions, ordras or writs" refer to a larger category 
in which category is included writs in the natnre of 
habeas corpus, mandatmts, quo warranto and certio- 
rari. The article further confers upon this Court the 
power to issue not only writs in tlic nature of various 
categorirs specified in that article, but those writs them¬ 
selves. and farther the article g:ej! on to state that these 
writs or orders can bo igsned not only for theenforcement 
oi fundameutHl rights but for ary other purpose. It is 
clearto my mind that "any other purpose" was embodied 
in this article iu order to remove any doubt that the 
High Court’s jurisdiction to issue these writs was confin¬ 
ed merely to the enforcement of fundamental rights be¬ 
cause the High Court could issue a writ otherwise than 
foe the enforcement of fundamental rights, and that 
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power of the High Court ie saved and safeguarded bj pro¬ 
viding in Art. 226 that the writs oar be issued not only 
for the purposes of enforcement of fundamental rights 
but also for any other purpose.” 

[8] It would, however, appear that this view 
is based on what is observed by the learned Chief 
Justice in an earlier paragraph of his learned 
judgment. On the game page in para 2 it has 
been observed: 

“And in order to understand what the extent of the 
jurisdiction of this Court is we have got to look to the 
provisions of Article 226. Before I look to the provisiona 
of that article, it is necessary to state what the jurisdic¬ 
tion of this Court was with regard to writs of certiorari 
and other writs, This Court had the jurisdiction to issue 
writs of certiorari and prohibition, but that jurisdiction 
was restricted territorially to the ordinary original 
civil jurisdiction of this Court. The Court had also the 
jurisdiction to issue writs in the nature of mandamus 
which fall under Section 45, Specific Relief Act, but Ike 
territorial jurisdiction was similarly restricted. The 
Court had also the jurlsdiotion to issue writs in the 
nature of habens cor^ws under 8. 491, Criminal P. C, 
and as far as that jurisdiction was concerned, the extent 
of that jurisdiction was the whole Province or State 
of Bombay.’" 

Ifc would thus appear that the view was baaed or 
icflaeDced by the consideration of the jurisdic¬ 
tion of that High Court prior to the commence¬ 
ment of the Constitution. On the other side, 
however, it would also appear that this Court had, 
prior to the enforcement of the Constitution, no 
such jurisdiction as detailed in the portion of 
paragraph (2) as quoted above. In the circums¬ 
tances, it is necessary to interpret the esiression 
“fcr any other purpose’' independently of the 
jurisdiction which the High Court at Bombay 
had to issue such writs and the above decision of 
the Bombay High Court has to be distinguished 
on that ground. 

[9] So far as the view so far expressed from 
one of the benches of the Judicial Commissioner’s 
Court, it would be found in the decision of Bhri 
Tribeni Baran, Additional Judicial Commis- 
Biocc-r, Bbo})al in Bharat Pictures v. State of 
Bhopal, Misc. civil case No. 9 of 1950, at pages 8 
to lo ^YberG the learned Judge has referred to 
the above decision of the Bombay High Court 
and also of the Patna High Court. At page 9 of 
the above decision, the learned Judge has ob¬ 
served: 

“I felt reluctant to aiJii.r from the view so ably ex* 
precsed by the learned Judgee in that caeo and 1 feel so 
even now to diCer from Ibo view expresstd by the emi 
nont Judges in the Bombay case, but 1 think I would not 
bo true to my conviction if I fail to express my views for 
what they are worth.” 

Ho then quoted bis decision in Govindprasad 
Shrivasiava \. State of Bhopal, uiso. ert, case 
NO. 18 oi 1050 ."31, wherein the very same decision 
of tho Patna High Court was cited before him. It 

is observed in tlmt case: 

“I should tbirk tb.'.t the words “any other purpose” 
moan nothing more than any other rurpos« ancillary to 
the cnfovccniont of any of the rights con'ctred by 
Part nl I am inclined to read the pbiaso “for the 
enforcement of any of the rights conferr* d by Part III 
with special emphasis on the word ‘'enforcement” and if 


this is done for the interpretation of the words “any 
oth r purpose” I believe the position will be perfectly 
clarified so as to mean that the words "any other pur** 
pose” can not be divested from the word “enforcement” 
with which they are inextricably bound. Moreover the 
use of the conjunotive word “and" between the two- 
phrases mentioned above further supports this view.” 

[ 10 . Iq Bagaram Tuoule v State of Bihar, 
A. I. R. i37) i 950 Pafc. 387 it is observed: 

“The correct interpretation is that the words mean 
“for the enforcement of any legal right and the perfor¬ 
mance of any legal duly.” To that extent the worda 
must be read ejusdem generis, which is the ordinary 
principle of construotlon.” 

Examining ibis observation, it would appear tbab 
the expression '"ejusdem generis" means “of the 
same kind”. In Byrne’s Law Dictionary the 
meaning of this expression as quoted at page 32 
of K. K. S . A L. Firm v. Maung Kya Nyum, 

A. 1 . B. (15) 1928 Rang 31 is that: 

“It is a rule of legal construction that generally words 
following enumeration of particulars are to have their 
generality limited by reference to the preceding parti* 
cular enumeration and to be construed as including 
only all other artleie£ of the like nature and quality.” 

fill In Mahammad Nabi v. Province of 
Bengal, A. I. E. (29) 1942 Cal. 343 the meaning 
of tho principle of "ejusdem generis" is explain* 
ned. It is said that the ^'ejusdem generis” doc. 
trine means that 

“Where general words immediately follow or are 
closely associated with specific words, their meaning 
mutt be limited by reference to the preceding words”. 

At page 284 of Maxwell’s Interpretation of Statu¬ 
tes Edn, 7th it is observed : 

“It is, however, the use oi a general word following one 
or more less general terms ejusdem genei is, which affords 
the most frtquent illustration of’the rule under consi¬ 
deration .But the general word which follows 

particular and specific words of the same nature as itself 
takes its meaning from them, and is presumed to bo res¬ 
tricted to the same genu? as those words. In other words, 
it is to be read as comprehending only things of tho same 
kind as thost designated by them unless, of course, there 
be something to show that wider fen?e was intended.” 

Ifc would thus appear that applying this principle! 
to the expression “for any other purpose’', thej 
generality of this expression is restricted by the 
preceding expression *'for tte enforcement ofj 
any of the rights conferred by the Part ill j 
and agreeing with the view of my learned brother,! 
the learned Additional Judicial Commissioner, as! 
cited above 1 find that the expression limits thej 
jurisdiction of this Court to issue only the writs! 
as mentioned under Art. 226 of the Constifutionj 
only for tho enforcement of any of the rights con-j 
{erred by Part 111 or fer any other ancillary! 
purpose. This being so and the petition not seeking! 
to enforce any fundamental right under Part iii ofj 
the Constitution, it is outside the scope of Art. 2261 
of the Constitution and therefore this Court has) 
no jurisdiction to entertain and decide it. 

[l2] In view of the finding on sub cl. ® 

preliminary issue the petition is liable to be is- 
missed and it is not necessary to examine e 
question m sub cla fa) and (c) It ow- 

ever, reasonable that the question in suh-ch to) 
should be examined so as to dispel doubt m 
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the matter of the jurisdiction of this Court in 
regard to the issue of a writ of certiorari or any 
other -writ within the ambit of Art. 225 of the 
Constitution. It was urged that under the provi- 
sions of the Administration of Evacuee Property 
Act of 1950, ihe jurisdiction of a c^vil Court or 
any other Court is barred and reference is made 
to ss. 4, 29 and 46 els. (c) and (d). 

Section 4 lays down : 

“The provisions of this Act Rud of the rules and orders 
made thereunder shall have eflc-'t notwichstanaiug any¬ 
thing inconsistent therewith contained in any other law 
for the time being in force or in auy instrument having 
effect by virtue of any such law/* 

Section 28 is found in chap. 5 of Appeals, Review 

and Revirion and lays down : 

“S-ive as otherwise expressly provide 1 in this Chapter 
every order made by the Custodian General, Di-triet 
Judge, Cusioliau. Additional Custodian authorised Deputy 
Custodian, Deputy Custodian or Assistant Custodian, 
shall be final and shall not be called in question iu any 
Court b? wiy of appeal or revision or in auy original 
suit, applioition or execution proceeding.” 

Section 46 lays down : 

“Save otherwise expressly provided iu this Act no civil 
or Revenue Court shall have jurisdiction,” 

(a) and (bl. 

“(c) to question the legality of any action taken by the 
Custudian-tjeneral or the Cu-Jtoiian under this Act; or 
(d) in respeirt of any matter which ihe Castodiftn-Gcnc- 
ral or the Custodien is empowered by or under this Act 
to determine.” 

This section appears in Chap, 7 on the miscelUn- 
eou3 matters. 

4 

[13] It is urged that the jurisdiction of a Civil 
Court and even of the High Cjurt, bo entertain 
any petition of auy proceedings, is barred because 
of these provisions. Merely saying that the juri.s- 
diction is birred because of these x^rovieions can¬ 
not, in my opinion, avail the opponents in this 
case. In several laws and acts special tribunals 
are created with special jurisdiction to deal with 
certain matters and in most cases some such 
provisions, as referred to above in this Act, are 
found barring the juisdiebion of e vil or any other 
Court and yet the question arises whether such 
jurisdiction is barred and if so, in what matters. 
In Court of Wards Jiwandas Estate, Jahbulpore 
V Stth Moolchand, i. L. u, (i94i) Nug. 279:A. i. R. 
(28) 1911 Nag. 226 a Bench of two Judges exa- 
mined this question with reference to the Debt 
Conciliation Act, Central Provinces (a. P. il [ 2 ] 
of 1933) and it was hold that 

‘ WbDn a tribunal is constituted by statute to exor- 
oise certain functions, a civil Court cannot interfere 
wich those furutions or treat an act done by the body as 
a nullity unless the civil Court has got some sptolal 
supervising power such as by appei), or udU-ss the boJy 
has acted, while doing this act outside its powers. The 
Court CRiinob interfere if the tribunal has exercised 
bO'ia /’tde the discretion entrusted to it, not influeii ed 
by extraneous or irrelevant oonsideration, and not arbi- 
tr i,rily or illcgal'y. Acs? which oust the jurisdiotion of 
Oourte or intertero with the emraon law rights of a 
subject are to be very strictly construtd.” 

In my opinion, those observations lay down the 
general principles for application to the conten¬ 


tions in the matter of the bar to the civil Court's 
jurisdiction by special statutory provisions. The 
observations appear to lay down the following 
rules : viz: (i) If the special tribunal has special 
jurisdiction bo decide a matter and the civil 
Court’s jurisdiction is barred then the civil 
Court cannot examine bow the tribunal has de¬ 
cided it, whether rightly or wrongly, (ii) If the 
special tribinal has jurisdiction to decide the 
matter but has done so wrongly even then the 
civil Court has no jurisdiction, (iii) If the tribu 
nal decides the matter arbitrarily and not accord¬ 
ing to law then, even though the civil Court’s 
jurisdiction is barred, still it can entertain the 
matter as if the tribunal’s decision is uon-exist- 
ing. (iv) The question, whether the special tri. 
bunal had jurisdiction to decide the matter or 
whether it had done so arbitrarily, can be exa 
mined by the civil Court. 

[14] As regards the jurisdiction of the High 
Courts in the matter of issuing the various pre¬ 
rogative writs or analogous i^roceedings, the 
position cannot be better stated than by Farwell 
L J. in Rex v. Board of Educat'-out (1910) 2 
K. B. 166 at p. 179 as quoted at page 289 in 
Manager, Court of Wards, Jiwundas Estate, 
Jubbulpore v. Seth Moolchaiid, l. L. R. (l94l) 
Nag 279 ; A. I. K. (2S) 19-11 Nag, 2LG, ibid : 

“If the tribunal has exercised the dlscrotioa oQtrusted 
to it 6owanet influenced by extraneous or irrele¬ 
vant considerations, and not arbitrarily or illegally, the 
Courts cannot interfere; they are nob a Court of appeal 
from the tribunal, but they have power to prevent the 
intentional usurpation or mistaken assumption of a 
jurisdiction beyond that given to the tribunal by law 
and also the refusal of tbeir true jurisdiotion by the 
adoption of extraneous consideraticus in arriving at 
their conclusion or deciding a point other than that 
brought before them, in which cases the Courts have 
regarded them as declining jurisdiction. Such tribunal 
is not an autocrat free to act as it ploaRes, bub is an 
inferior tribunal subject to the jurisdiction which the 
Court of King's Bench for centuiies, and the High 
Court since the Judicature Acts, has exercised over such 
tribunals.” 

1 would only further refer to the discussion of 
this very question at pages 290 & 291 of the above 
case, 

[15] In the matter of Pyu Maung, A. i. R. 
(27) 1940 Kang. 84 S. B. at paue 85 it is observed : 

“Whenever any person or body of persons is invested 
with legal authority to determine questions aflecting the 
rights of subjects and has the duty in exercising that 
authority ti act judioially he or they are subject to the 
CJiitrolling jurisdiction of the High Court of justice 
exercised in the writ of coitioiari.” 

At tho same page is found a quotation of the 
observations of Fletcher Moulton L. J. in Hex 
V. Woodhouse, (190C) 2 K. B. 501 and I do no(j 
consider ii n-cossary to quote tho learned Judge's 
observations as found at that page, as the crux of 
the question is found in the above dictum laid 
down by the Rangoon High Court. At page 85 of 
the same decision a quotaticn iu Bex v. Board 
of Education, (1910» 2 K. B. 1C5 as found in the 
Nagpur case is again found in this case also. It 
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does not appear necessary, however, to pursue 
the matter as it is obvious that even if the civil 
Court’s jurisdiction is barred by a provision in 
the special statute creating special tribunals to 
* deal with matters and rights created under the 
statute itself, still the Civil Court has jurisdiction 
to examine the matter or the rights created by 
the statute, and the manner in which the special 
tribunal has arrived at its finding or its deci- 
llon. 

[16] In K, L, Ganha v. Punjab Cotton Press 
Co., Ltd,t A. I. R. (28) 1941 Lab. 234 a Full Bench 
of that High Court laid down : 

"But a Court cannot merely by a wrong exercise oi 
discretion or by a wrong construction of law confer 
jarUdiction upon itself to try a cause and hence when 
the question arises as between the special Court and the 
Court of general jurisdiction as to whether a cause of 
general jurisdicticn as to whether a cause is within the 
jurisdiction of the special Court or the jurisdiction of 
the Court of general jurisdiction then the decision of the 
Court of general jurisdiction must override the decision 
of the Court ol special jurisdiction." 

In this view, then, the contentions of the peti. 
tioner, as made in the petition, are liable to be 
examined by this Court and in this aspect it can¬ 
not be said that the jurisdiction to entertain the 
petition of this Court is barred. 

[17] As I have already said, the finding on sub- 
cl. (o) does nob affect or discount the finding on 
Bub-cl. (b). The question in sub-cl. (a) deals with 
only territorial jurisdiction of this Court and in 
my opinion, it is not necessary to enter into that 
Question. 

[i8l The result of the finding on the qiestion 
in cl. (b) of the preliminary issue is that this 
Court has no jurisdiction to entertain the peti¬ 
tion and decide it as it is outside the scope of 
Art. 226 of the Constitution. The petition is, 
therefore, liable to be rejected. It is, therefore, 
ordered that the petition is rejected with costs 
and the petitioner is ordered to pay the costs of 
the non-petitioners l and 2. Advocates’ fees will 
be Bs. 76 for each party. 

V,R.B. Petition dismissed. 
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Gulam Dastgir and another. Appellants v. 
Pannalal and others, Respondents. 

Misc, First Appeal No. 6 of 1950-51, D/- 
14-2-1951. 

(a) Limitation Act (1908), Art. 176 — Exten¬ 
sion of time — Minor legal representatives — 
Civil P. C. (1908), O. 22, R. 3. 

Where the application for bringing on the 
record the legal representatives of the de¬ 
ceased appellant is filed long after the 


period of limitation has expired, the period 
of limitation is not saved by the existence 
of minors among the legal representatives. 

(Para 4) 

Anno: Lim. Act, Art. 176 N. 6: C .P. C., 
O. 22 R. 3 N. 8. 

(b) Civil P. C. (1908), O. 22, R. 3; O. 41, R. 4 
— Death of one of the appellants — Abatement 
of appeal. 

If the case is of such a nature that it 
cannot be disposed of in the absence of the 
legal representatives of the deceased, the 
whole appeal will abate, but if the lower 
Court’s decree proceeds on a ground com¬ 
mon to the deceased as well as to the 
survivor then the latter can under O. 41 
R. 4 appeal from the whole decree and the 
ab'sence of the legal representatives of the 
deceased is no bar to the disposal of the 
appeal. If the appeal succeeds, the success 
enures for the benefit of all including the 
deceased appellant or his legal representa¬ 
tives even if they are not on record. Case 
law Rel. on. (Paras 5, 6) 

Anno: C. P. C., O. 22 R. 3 N. 23; O. 41, R. 4 
N. 8. 

Mohmed Yacoob and Md. Mohmed Ali, for 
Appellants; R. C .Rai, for Respondents. 

Cases referred to: 

(’33) AIR-1933 All 733: (146 Ind Cas 511) 

(Pr 5) 

(’34) AIR 1934 Cal 703: (61 Cal 879) (Pr 5) 
(’33) AIR 1933 Mad 655: (146 Ind Cas 26) 

(Pr 5) 

(’41) AIR 1941 Pesh 36: (194 Ind Cas 365) 

(Pr 5) 

JUDGMENT: In Civil Suit No. 2 of 1950-51 
Nawab Althtar and Gulamdastgir sued Seth 
Pannalal and others for dissolution of partner¬ 
ship and rendition of accounts in the Court 
of the District Judge, Raisen. During the trial 
of the suit the plaintiffs applied for appoint¬ 
ment of a Receiver of the property of the part^ 
nership. The learned District Judge, on 8-5-50 
rejected the application. The plaintiffs Dast¬ 
gir and Nawab Akhtar filed this appeal against 
that order. 

(2) During the pendency of the appeal the 
appellant No. 1 Gulam Dastgir, on 26-9-50, in¬ 
formed the Court that the appellant No. 2 
Nawab Akhtar had died a month before. The 
appeal was adjourned for filing an application 
for substitution of the legal representatives of 
the deceased. On 1-11-50 Gulam Dastgir, ap¬ 
pellant No. 1 filed an application for bringing 
on record the legal representatives, ^t it f 
improper was rejected on 3-11-50. (Jn 7-11-50, 
the legal representatives of the^ deceased 
pellaait No. 2 filed an application for being 
brought on record, but it was only on o-l^-50 
that they stated the date of the death of Nawab 
Akhtar to be 28-6-50. On 30-12-50, the respon¬ 
dents contended that the application was b^r- 
ed by time and that the whole appeal abatea. 
The applicants contended that as some of th^ 
were minors, the application was within t^e 
and that at any rate the whole appeal could 
not abate. 
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X3) Issues were framed on these contentions 
& after arguments were heard, they are found 
as below: 

Issues. Findings 

1, Whether the application for bringing It is barred by 

on record the legal representatives time. 
ol the appellant No. 2 is barred by 
time 7 If so, what eSect 7 

2, Whether the presence of minors It does not 

amongst the L. Rs, saves the period save the 
of limitaton ? If so, what eflect? period. 

3, Does the whole appeal abate in case The appeal does 

the application aforesaid is barred not abate as 
by time 7 II not, what portion and a whole, 
to what extent 7 

REASONS FOR THE FINDINGS. 

(4) ‘Issues Nos. 1 and 2:’ Order XXII of 
the Code of Civil Procedure lays down the law 
as applicable to the suits as also th© appeals 
on the death, marriage and insolvency of 
parties. Rule 11 of the said Order of the Code 
makes it clear that the rules in so far as are 
applicable to suits are applicable to appeals 
also. On the death of a party to a suit or an 
appeal an application for bringing on record 
the legal representatives has to be filed within 
90 days of the death of the said party, under 
Art. 176 of the Ligiitation Act. In the appeal 
on hand, it is now obvious that the appellarit 
No. 2 Nawab Akhtar died on 28-6-50 and this 
date is not challenged by the respondents. 

The ver^ first application, which was filed 
for bringing on record the legal representatives, 
was filed on 1-11-50 i.e., long after the period 
of limitation had expired. The second applica¬ 
tion by the applicants-legal-representatives of the 
deceased appellant was filed on 7-11-50 which 
was equally so barred. The existence of 
minors amongst legal representatives does not 
make dillerence in so far as the substitu¬ 
tion of the legal representatives is concerned. 
In the circumstances, it is found that the appli¬ 
cation is bari'ed by time and that tbe period 
of limitation is not saved by the existence of 
minors among the legal representatives. 

(5) ‘Issue No. 3’: The question, however, 
is what the effect, of the failure of such appli¬ 
cation being filed within time, is the main 
question for decision being whether the whole 
appeal abates and if not. what portion. Under 
rule 4 of the Order XLI of the Code 
“where there are more plaintiffs or more 
defendants than one in a suit and the decree 
.appealed from proceeds on any ground com¬ 
mon to all plaintiffs or to all the defendants, 
any one of the plaintiffs or of the defendants 
may appeal from the whole decree and there¬ 
upon the appellate Court may reverse or 
vary the decree in favour of all the plain¬ 
tiffs or defendants a.3 the case may be.” 

If the case is of such a nature that it cannot 
be disposed of in the absence of the legal re¬ 
presentatives of the deceased, the whole appeal 
will abate, but if the lower Court’s decree pro¬ 
ceeds on a ground common to the decea.sed 
as well as to the survivor then the latter can. 
under this rule, appeal from the whole decree 
and the absence of the legal representatives 
of the deceased is no bar to the disposal of the 
appeal. 

In ‘MASHAHUR v. SUBHAN DIN’, AIR 
1941 Pesh 36. it is held that 


“where a suit against several defendants for 
a declaration that the plaintiffs were entitled 
to water their lands from a particular stream 
at a specified point and for a perpetual in¬ 
junction that the defendants should remove 
their dam in order to enable the plaintiffs 
to do so is decreed, the decision jointly af¬ 
fects all the defendants and if in appeal by 
them one of them dies and his legal represen¬ 
tative is not brought on record within time, 
the appeal does not abate against all the 
appellants.” 

This decision follows a decision of the Allaha¬ 
bad High Court in ‘JAMNA BHAGAT v, AUDH 
BEHARIMAL’, AIR 1933 All 733 and a deci¬ 
sion of the Calcutta High Court in ‘SATULAL 
V. ASIRADDI’, AIR 1934 Cal 703 and of the 
Madras High Court in ‘CHENCHURAMAYYA 
V. VENKATASUBBAYYA CHETTY’. AIR 1933 
Mad 655. I am in respectful agreement with 
the observaGons and the decisions in the above 
cases and find that the appeal does not abate 
as a whole and can be heard even if there is 
only one appellant on record. 

(6) The above decisions also lay down that 
if the appeal succeeds, the success enures for 
the benefit of all including the deceased ap¬ 
pellant No. 2 or his legal representatives even 
if they are not on record. My finding, there¬ 
fore, is that the appeal does not abate. 

(7) Findings accordingly. 

D.H. Order accordingly 
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Kanhaiyalal, Appellant (Accused) v. State 
Criminal Appeal No. 34 of 1951, D/- 3-7-1951. 

(a) Criminal P. C. (1898), Ss. 287, 342 — 
Non-compliance — Confessional statement — 
Admissibility as evidence against accused. 

Accused questioned by committing 
Magistrate regarding his having made the- 
confession but Sessions Judge omitting to 
question accused over again in the matter 
— Sessions Judge failing to question ac¬ 
cused under S. 342 even regarding his pre¬ 
vious statement in Committing Court — 
Record of examination of accused duly re¬ 
corded by committing Magistrate ten¬ 
dered in Sessions Court but the same not 
read as evidence in Sessions Court as re¬ 
quired under S. 287 — Omissions do not, 
permit High Court in appeal to consider 
confessional statement as evidence against 
accused. (Para 9) 

Anno : C. P. C., S. 287 N. 1; S. 342 N. 35. 

(b) Penal Code (1860), S. 300 — Exception 0 
and First proviso — Provocation not sudden 
and sought by accused himself. 

The provocation, if any. must be not 
merely sudden nor only grave but must be 
both grave as well as sudden which alone 
gives the benefit to the culprit. The effect 
of such grave and sudden provocation, if 
any. must be the loss of self-control. If 
there was time enough to cool down and 
the accused afterwards avenges himself for 
the insult or offence given, he can hardU 
plead the extenuating circumstance as en • 
acted. 
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A. I. R. 


(Held on facts that provocation was not 
sudden and further was sought by accused 
himself) Case law discussed. (Paras 11, 14) 
Anno: Penal Code, S. 300 N. 9, 14, 16. 

(c) Penal Code (1860), S. 300, Exception 1— 
Provocation —• Consideration of castes of accus¬ 
ed and deceased. 

The fact that the accused was a Brahmin 
and the deceased a barber cannot be taken 
into consideration in deciding whether the 
insult by the deceased had reasonably en¬ 
hanced the degree of provocation. (Para 16) 
Anno: Penal Code, S. 300 N. 9. 

Ramchand Panjwani, for Appellant; Kam- 
chand Rupchand Bhambani, Government-Advo¬ 
cate, for the State. 

Cases referred to: 

(•29) AIR 1929 Bah 861; (30 Cri L J 1044) 

(Pr 11) 

(•25) 8 Nag L J 56: (AIR 1923 Nag 251: 24 Cri 
L J 570) (Pr 14) 

(’35) AIR 1935 Pesh 78: (36 Cri L J 939) 

(Pr 11) 

(*36) AIR 1936 Rang 40: (37 Cri L J 410) 

(Pr 11) 

JUDGMENT: The appellant Kanhaiyalal 

Brahmin of Mouza Sunheti, aged about 50 
years has been convicted of an oilence under 
S. 302, Indian Penal Code," by the Sessions 
Judge, Bhopal for having committed the mur¬ 
der of Mst. Gangabai Nain aged about 25 years 
of the same village, in the afternoon of the 
5th of Oclober 1950, at her house by a gun¬ 
shot and is sentenced to death. The learned 
Sessions Judge has also made a reference un¬ 
der S. 374, Criminal P. C. for confirmation of 
the sentence. This judgment will dispose of 
both the appeal and the reference. 

(2) The case for the prosecution in brief was 
as follows; The appellant, his father, brother 
and son were residing in the family house, at 
jnouza Sunheti, in separate portions. The ap¬ 
pellant was not On cordial terms with the pate- 
lan of the village with whom he was at one 
lime in service. His relations with the deceased 
Gangabai Nain were also not cordial as she 
was a partisan of the patelan. The appellant 
therefore did not like his young daughter-in- 
law, aged about 20 years, Mst. Ramrani alias 
Gayatri visiting the house of the deceased 
Gangabai. Gangabai had about a couple of 
months before the occurrence also set up Mst. 
Ramrani alias Gayatri (P. W. 2), on an offer 
of substantial reward of land, a pair of bullocks 
and money to accuse her,father-in-law, the ap¬ 
pellant of having outraged her modesty. The 
appellant had, therefore, prohibited Ramrani 
from associating with the deceased Gangabai 
or visiting her. 

(3) On the 4lh of Oclober 1950 i.e., a day 
nrior to the occurrence, the appellant had gone 
i.o the house of Gangabai in search of Ramrani 
-’)d liad inquired of Gangabai’s husband, Mal¬ 
ibu fP W. 1) who had warned him not to go 
to his house in such inquiry and had threatened 
liim. On the 5th October 1950, in the after¬ 
noon. the appellant left his house with a gun 
in hi.; hand and went, to the house of Gangabai 
iQ 1<)<,1-: for Mst. Gayatri and .seeing her there 
pointed iier out to Mallhu to falsify him. He 
then went to Gangabai and asked her why she 
Had called his daughter-in-law and said that 
•ho wanted to accu.se him of a foul charge .so 
is to lluow him out of the village. 


. (4) At this Gangabai replied that the charge 
was true and that he had caught hold of his 
daughter-in-law’s hand with an evil intention. 
The appellant suddenly fired a shot from his 
gun at Gangabai and the bullet struck her on 
her chest. He also tried to hit her with the 
gun after she fell down, but the gun struck 
against the roof of the house and broke. Ganga¬ 
bai died a few minutes later. The appellant 
then himself left for the Police Station, but 
was forestalled by Malthu (P. W. 1) who made 
the First Information Report. 


(5) In his plea in the Sessions Court the 
appellant denied having shot Gangabai, but 
he admitted a.U the facts as stated above in 
the case for the prosecution and added that 
on the afternoon in question his brother Raghu- 
nandan returned from their fields and asked 
him to go with the gun for watching the crops 
and stay there for the night. While 
he was leaving his house for the fields, his 
mother told him to send Gayatri back home 
from Gangabai’s house where she had gone. He 
accordingly went there. On his way to his 
fields and finding her there, he asked her to go 
back and asked Gangabai why she had tutored 
his daughter-in-law to make a charge against 
him to which she insisted that it was true and 
therefore he lost his balance and self-control 
& fired a shot at Gangabai which killed her. 
On his side it was urged in the Sessions Court 
that his act ariiounted to, at the maximum, 
culpable homicide not amounting to murder 
as his case fell within the purview of excep¬ 
tion No. I to S. 300, Indian Penal Code, as he 
committed the act in grave and sudden provo¬ 
cation. The learned Sessions Judge, on the 
evidence on record, found as a fact that the 
appellant shot at Gangabai with an intention 
to cause her death & she had died of it & had 
thus committed her murder. He held that the 
case did not fall wjthin the exception and not 
finding any extenuating circumstance, senten¬ 
ced the appellant to death. 

(6) In appeal in this Court two points are 
pressed viz.: (1) that in the circumstances 
of the case the appellant had acted on grave 
and sudden provocation and was entitled to 
.the benefit of exception No. I to S. 300, Indian 
Penal Code and (2) that in view of the provo¬ 
cation the sentence of death was not proper. 


7) The record of the case has been carefully 
•used and examined by me «& there is no 
ibt that Gangabai, the wife of Malthu is 
id and that her death was caused by a wound 
a gun-shot fired by the appellant from ms 
1 and that he did so with an intention to 
ise her death. The evidence of Gajadhar 
W. 3) and Shriram (D. W. 1) clearly esta- 
5hes that the appellant left his home 
jun in his hand. It is not 
left home with an ultimate ® u 

the fields, but it is also r Jvatri 

dence of Malthu (P. W. 1) and Mst. 

W. 2) that the appellant 

r’s house and bandied w'ords ^yJ.th M 

W. 1) and scolded Mst. 

1 accord questiofied the decea^d Ga g 

1 racked up the rankling in 

ding the accusation of his ’^{^"^^ceased 
h his daughter-in-law and when the deceasea 
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evidence, therefore, is more than enough to 
establish the above facts. 

(8) The learned Sessions Judge has unfortu¬ 
nately recorded much of evidence from Moham¬ 
mad RaqTb (P. W. 3), Mohammad Azim (P. W. 
4) and Nan'dlal (P, W. 7) which was wholly 
inadmissible. The evidence of Mohammad 
Raqib (P. W. 3) regarding the statement of 
Mst. Gayatri, under S. 164, Criminal P. C., 
was not admissible as she herself was placed 
in the witness-box and could, depose fo the 
facts recorded in the statement. The evidence 
of Mohammad Azim Khan, Sub-Inspector (P. 
W. 4) regarding what, he had heard in the vil¬ 
lage and his conclusions was again inadmissi¬ 
ble as nothing but hearsay or based on infor¬ 
mation which he had received and so is the 
case wiHi the evidence of Nandlai (P. W. 7) 
regarding what the accused told the Police in 
his presence. Even excluding this inadmissible 
evidence however, the conclusions arrived at 
are i^ot shaken. 

(9) The learned Sessions Judge does not seem 
to have taken into consideration the confession 
of the appellant recorded by Mohammad Ra¬ 
qib, Magistrate, Second Class, (P. W. 3). A 
Government notification authorised the Magis¬ 
trate to record confessions and there was 
nothing to prevent the Sessions Judge from 
considering the ^’aid confession. Curiously 
enough however, there has been a serious lacuna 
in the matter of the admissibility of the 
evidence as found in the confessional state¬ 
ment. It appears that the appellant was 
questioned by the Committing Magistrate re¬ 
garding his having made the confession as 
found in Ex. P-2, but the learned Sessions 
Judge has omitted to question the appellant 
over again in the matter so that the latter 
was not given an opportunity to explain it. 
Another omission committed by the learned 
Sessions Judge is that he has failed to question 
the appellant under S. 342. Criminal P. C. even 
regarding his previous statement in the Com¬ 
mitting Court. It is obvious that the record 
of the examination of the accused, duly re¬ 
corded by the Committing Magistrate, was 
tendered in the Court of Sessions, but it does 
not seem to have been I’ead os evidence in the lat¬ 
ter Court as required under S. 287, Criminal P. C. 
These two omissions, therefore, do not permit 
this Court to consider the confessional state¬ 
ment, as found in Ex. P-2, as evidence for or 
against the appellant. 

(10) The facts as stated above are not challen¬ 
ged & it appears to mo unnecessary to dilate on 
that matter. I have referred to these defects 
in procedure followed by the learned Sessions 
Judge with a view to point them out to the 
Courts subordinate to this Court, so that thev 
should av'oid them. 

(11) The first point for determination, on 
the contentions of the appellant in this Court, 
is whether the appellant’s case falls within the 
purview of exception No. 1 to S. 300. Indian 
Penal Code. It must be remembered that the 
provocation, if any, must be not merely sud¬ 
den nor only grave but must bo both grave 
as well as .sudden which alone gives the bene¬ 
fit to the culprit. The effect of such grave and 
sudden provocation, if any, must be the loss 
of self-control. If there was time enough to 
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cool down & the accused afterwards avenges him¬ 
self for the insult or offence given, he can hard¬ 
ly plead the extenuating circumstance as en¬ 
acted. It is difficult and almost impossible to 
lay down any hard and fast rule as to^ what 
amounts to grave and sudden provocation. 

“What amounts to grave and sudden provo¬ 
cation may vary according to circumstances 
of each case and according to the general 
standard of self-control amongst the people 
of the class involved”. ‘NGA PAW YIN 
v. EMPEROR’, AIR 1936 Rang 40. 

Any attempt in my opinion, to determine the 
existence or presence of grave and sudden pro¬ 
vocation in a particular case on the authority 
of other cases, should be futile as the point 
has to be determined, as pointed above, on the 
circumstances of each case. At page 215 of 
Law & Practice of Hurt Homicide by P. J. 
Rust, Second Edition, it has been observed that 

“In judging the conduct of the accused one 
must not confine himself to the actual move¬ 
ment when the blow >^hich ultimately proved 
fatal, was struck that is to say one must 
not take into consideration only the events 
which took place immediately before the 
fatal blow was struck.” 

This obviously suggests that provocation may 
arise at a particular moment of time and would 
be gradually aggravated reaching to a certain 
pitch when it suddenly becomes so grave as to 
cause loss of self-control in the accused. In 
this connection the learned counsel for the ap¬ 
pellant referred me to a decision of the Lahore 
High Court in ‘JAN MAHOMED v. EMPEROR', 
AIR 1929 Lah 861. It is unnece.ssary to state 
all the facts of that case, but it appears that 
the accused was vexed and perturbed over the 
notoriously immoral life which his wife led 
and in the end, though he controlled himself 
for some time, lost his balance altogether when 
he protested against her conduct in disappear¬ 
ing from his bed-side & the wdf^ in reply abused 
him in vulgar words. Another case of ‘BHA- 
pUR y. EMPEROR’, AIR 1935 Posh 78, is also 
cited in this Court on behalf of the appellant. 
In that case the deceased was having an in¬ 
trigue with wife of the accused for a long time 
and used to sing provocative songs tantamount 
to declaration of his intrigue and in the end 
drove the accused to ofTence of killing him, by 
singing the song over again which touched 
the accused to the quick resulting in the fatal 
assault on the deceased. It was held that 

“the mere fact that the accused had managed 
to control himself cm previous occasions 
when provoked, was no reason .for ro/using 
1o give him the benefit of exceplion No. I *(■ 
S. 300. Indian Penal Code.” 

(12) In my opinion, however, the.^o cases d- 
not help the determination of the case on harid. 
tt appears that those cases ^nd various other 
ones of similar type did not involve an element 
wliich exists in this case nnd which falls 
in one of provisos to the exception No. I 
under S. 300. Indian Penal Code. Tt n'lay be 
safclv conceded that a accusation of the 

type' which' the deceased Gnngnbai had ad¬ 
mittedly tutored Mst. Gayatri to make against 
the appellant could give grave provocation to 


Kanhaitalal V. State (Saihaye J., 0.) 
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him, but as I have already said, the suddenness 
oi such provocation was brought about by the 
appellant himself. It is obvious from the evi¬ 
dence of Gayatribai (P. W. 2 ) that the accusa¬ 
tion had reached the ears of the appellant 
easily about a couple of months before the oc¬ 
currence. He had been able to control him¬ 
self throughout and though several opportuni¬ 
ties could h^ve afforded themselves to him, he 
had not taken any of them during the fairly 
long period. The maximum that he had done 
was to order his daughter-in-law Gayatri not 
to visit the house of the deceased Gangabai 
any more. This is apparent from the evidence 
of the father of the appellant. Shriram (D.W. 1). 
Before the appellant left his home, according 
to his own statement, his mother had asked 
him to send back Gayatri from the place of 
Gangabai where she had gone. There is 
nothing on record even to indicate that the 
appellant suddenly flared up and rushed to the 
house of Gangabai as the evidence of Gaja- 
dhar (D. W. 3) indicates that when questioned 
by him while on his way to the fields, the ap- 
oellant had told him that he was going to his 
crops. It is thus obvious that he was not 
gripped by any provocation at the information 
of Gayatri being in Gangabai’s house. 


(13) It is in the evidence of Malthu (P. W. 1) 
and Gayatri (P. W. 2) that finding the latter 
in the house of Gangabai, the appeUant asked 
her to go back and then under the condition 
of his mind as it existed then, he could have 
walked away or at the most seen to it that 
the girl went back home. But instead of doing 
so he raked up the rankling in his mind by 
inviting the deceased Gangabai to make the 
^ame accusation against him over again He 

questioned the deceased why she 
hu daughter-in-law to go to her and that she 
wis plotting to defame him, and according to 
the appellant himself, Gangabai replied that 
H was really true and told him to do what¬ 
ever he liked. It would thus appear that it is 
here that the case is liable to be distinguished 
from the other cases on this point as.the provo¬ 
cation was sought by the offender himself. To 
nut it in a nut-shell, it was the offender him¬ 
self who invited the insult which, it appears, 
he had almost forgotten and it was as its reii^ 
ration or repetition that the appellant suddenly 
took up his gun and fired the Jatal shot. Jn 
my opinion, therefore, the case of the appeUant 
f^s within the first proviso to exception No, 1 
to S. 300. Indian Penal Code. It* does not ap¬ 
pear to be a case of continued or continuing 
provocation, but is a case of merely grave pro¬ 
vocation and that too invited or sought by the 
appeUant himself. 

(14) In ‘MANJU v. EMPEROR’, 8 Nag L J 
56; AIR 1923 Nag 251, it is held that 


“the repetition of an accusation by A which 
the accused knew he had already made, on 
a challenge by him to do so, cannot be caUed 
sudden provocation, and provocation must be 
sudden as well as grave to reduce the inten¬ 
tional killing of another from murder to 
mere culpable homicide.” 


In that case th^ deceased made au accusation 
against the accused in a Panchayat that he 
was responsible for her illegitimate pregnancy. 
The accused was aware of this and did not 


act at once on it. After some days he met Mst. 
Phundo, the deceased and questioned her about 

it and when she repeated it, he struck her with 
an axe of which the woman died later. It 
was held to be an offence of murder. In the 
case on hand, the appeUant in spite of his being 
fully aware for a long time of the fact that 
the deceased had prepared a false accusation 
against him almost drove her to make it over 
again and insisted on it. In such circumstances, 
in my opinion, for one thing though conceding 
for a moment that the provocation was grave, 
it could not be sudden and for another even 
if so, it was nothing but sought by the appel¬ 
lant himself. In these circumstances, in my 
opinion, the benefit of exception No. I to S- 300, 
Indian Penal Code, cannot be given to the ap¬ 
pellant and the offence otherwise clearly of 
murder cannot be reduced to the lesser offence 
of culpable homicide not amounting to murder. . 
The conviction of the appeUant, therefore, for 
an offence of murder under S. 302, Indian Penal 
Code is correct. 

(15) The next point for determination then 
is whether the sentence of death was i)roper 
in the circumstances of the case. It is no 
doubt true that provocation has been held in 
several cases to be an extenuating circum¬ 
stance. In the case on hand, however, the pro¬ 
vocation was a story of the past and had even 
exhausted itself by the appellant’s order to 
his daughter-in-law not to visit the place of 
the deceased Gangabai over again. Accepting 
for a moment, that he had merely an inten¬ 
tion to correct his erring daughter-in-law and 
to send her back to her home, there was no 
reason for him to question the deceased Ganga¬ 
bai at all. In my opinion, it looks as if he took 
advantage of the presence of a gun in his hand 
and challenged the deceased by a question in 
the matter of the accusation and then with 
the possible loss of the balance of his mind, 
resulting from his own act, killed the woman 
then and there. He also tried to strike her 
after she fell down. In the circumstances, in 
my opinion, the appellant cannot be treated 
with any indulgence even in the matter of the 
sentence & deserved the normal penalty for an 
offence of murder and I am unablp to find any 
extenuating circumstance on account of which 
the sentence of death should be reduced to 
transportation for life. 

(16) A weak attempt was made to refer to 
the caste of the appellant being a Brahmin ana 
the deceased being a barber & to contend tnai 
an insult of this type coming from 

class should be held to have 

hanced the degree of provocation. I 

persuade myself for a moment, to 

such a contention as the question of . 

an accused and the deceased rarely con^ inx 

play in such cases. I, therefore, confirm 

sentence of death passed by the 

sions Judge against the appellant and di m 

the appeal. 

D,H. Appeal disnussed. 
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Sessions Court. There are several other| 
considerations to be taken into account 
while exercising this discretion. (Para 12) 
Anno: Criminal P. C., S. 288, N. 5, 7; S. 423, 
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Ghasi Ram, Appellant v. State. 

Criminal Appeal No. 12 of 1952, D/- 1-7-1952. 

(a) Evidence Act (1872), S. 118 — Child 
witness — Competency — Administration of 
oath — (Oaths Act (1873), Ss. 5 and 13.) 

When young children are produced in law 
Courts as witnesses, it is the duty of the 
Presiding Officers to ascertain whether they 
are competent witnesses before they are 
examined and this can be done by putting 
a few questions to them in order to find out 
whether they are intelligent enough to un¬ 
derstand what they had seen and afterwards 
inform the Court thereof. In the case of 
village boys, it is all the more necessary on 
account of their low intelligence and power 
of perception. Under S. 5 of the Oaths Act, 
oath shall be administered only to those 
witnesses who may be lawfully examined 
which means that who can understand the 
sanctity of oath. A witness may be a com¬ 
petent witness and yet he may not be in a 
position to understand the sanctity of an 
oath. In such a case, S. 13 of the Act 
comes into play. A witness of this type can 
be examined without an oath and his 
testimony is as good as that of a witness to 
whom oath has been administered. (Para 9) 
Anno: Evidence Act, S. 118, N. 2. Oaths Act 
S. 5. N. 1, S. 13. N. 1. 

(b) Criminal P. C. (1898), Ss. 288, 423 and 439 
_Discretion under S. 288, exercise of — Inter¬ 
ference by higher Courts. 

Section 288 gives discretion to a Sessions 
Judge to admit in evidence, the deposition 
of a witness examined in the committal Court 
in the presence of the accused, provided he 
has been examined in the trial Court. Such 
evidence, when transferred under this 
section to the record of the Sessions Court, 
becomes substantive evidence for all pur¬ 
poses. The discretion once exercised under 
S 288 is final and it is not ordinarily open 
lo higher Courts to interfere with it. The 
exercise of this discretion in a particular 
case is not governed by rules of evidence 
or procedure but is guided by experience, by 
observation of the demeanour of the witness 
and by other considerations not regulated 
by Acts of the Legislature. It is a matter 
of prudence and not of law. When the 
statement of a witness given in the com¬ 
mitting Magistrate’s Court appears to be, in 
all probability true and that given at the 
trial appears, to reason and experience, to 
be in all probability untrue, it is not im¬ 
prudent on the part of the Sessions Judge 
lo rely on the statement made in the com¬ 
mitting Magistrate’s Court. But the Ses¬ 
sions Judge should make a record of the 
fact that he admitted the former statement 
of the witness in preference to the latter 
and should give cogent reasons for doing 
so. in order to enable the superior Courts to 
scrutinise that the discretion was wisely 
exercised. The mere fact that the 
witness resiles from his former State¬ 
ment. is no ground to admit his state¬ 
ment in preference to the statement in the 
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N. 1; S.. 439, N. 17. 

(c) Criminal P. C. (1898), S. 288 — Former 
statement admitted in evidence — Transfer of 
deposition sheet necessary. 

When the former statement is admitted in 
evidence before the Sessions Judge the de¬ 
position sheet should be placed on the re-t 
cord of the Sessions Court after having re-r 
moved it from the record of the committal! 
Court and exhibited in the case like other I 
documents, and a note to that effect should ' 
be made in the order-sheet. (Para 12) ■ 

Anno: Cr. P. C.. S. 288. N. 9. 

(d) Criniinal P. C. (1898), S. 288 — Prosecu¬ 
tion to apply, under. 

Ordinarily, the prosecution should apply 
for the exercise of the discretion by the 
Sessions Judge, under S. 288. (Para 12) 
Anno: Cr. P. C., S. 288, N. 9. 

(e) Criminal P. C. (1898), Ss. 164 and 364 — 

Pi*ocedure to be followed imder S. 164 by 
Magistrates in recording confessions in detail 
laid down. (Paras 17, 19) 

Anno; Cr. P. C.. S. 164, N. 11; S. 364, N. 1. 

(f) Criminal P. C. (1898), Ssl64 and 533 — 

Irregularities in recording confession — Irre¬ 
gularities held fatal to admissibility of confes¬ 
sion at trial. (Para 21) 

Anno: Cr. P. C.. S. 164, N. 11, S. 533. N. 8.9. 

(g) Criminal P. C. (1898), S. 423 — Finding 
of facts by lower Court in favour of accused — 
Finding not to be disturbed in appeal. (Para 25) 

Anno; Cr. P. C., S, 423, N. 14. 

(h) Penal Code (1860), Ss. 299 and 300 — Dis¬ 
tinction between, pointed out. (Para 31) 

Anno: Penal Code. S. 299. N. 1; S. 300. N. 1. 

(i) Penal Code (1860), Ss. 299 and 300 — In¬ 
tention. 

A man’s intention can only be gathered 
from his acts as every man is presumed to 
intend the natural consequences of his act. 

In deciding the question of intention, there¬ 
fore. the nature of the weapon used, the part 
of the body on which the blow is given, the 
force of the blow and its number are some 
of the factors which assume importance. 
Death from a blow or blows on the head 
with a heavy sharpe-edged weapon is pro- 
l)ably as a rule associated by the villagers 
with the breaking of the skull but the 
ignorance of the actual cause which will 
bring about the victim’s death as a result 
of the blow or blows cannot affect the 
question of striker’s intention, (Para 33) 
Anno: Penal Code. S. 299, N. 2; S. 300. N. 3, 4. 

(j) Penal Code (1860), Ss. 99. 100 and 300 — 
Right of private defence — Uight held not ex¬ 
ceeded. 

If the accused exceeds his right of private 
defence, and kills his assailant though he 
could have caused lesser injury, the general 
exception may not apply. In that event 
the case is likely to fall under exception 2 
to Section 300. Penal Code. But even if 
the accused were to cause more harm than 
is absolutely necessary in repelling the at- 
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tack it cannot be said that he exceeded the 
right given to him by law. 

(Held case fell under S. 100 and not under 
S. 300 Exception 2.) ‘Case law discussed’. 

(P3r3s 28 42 45) 

Anno: Penal Code S. 99, N. 6; S. 100, N. 1; S. 


300, N. 21, 23. \ 

Ramchand Rupchand, Govt. Advocate, for the 
State. 
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JUDGMENT: This is convict’s appeal from 

Jail. 

(2) The prosecution case is that one Gaffar 
had taken a contract of a coupe in the forest 
of Sarao and that the deceased Ali Ahmed 
was looking after the coupe on his behalf. The 
accused was employed to prepare charcoal. On 
14-12-1950 Ali Ahmed went to the coupe and 
found that one of the stacks of wood was not 
fit to be lighted for preparing charcoal. He 
told the accused about it who stated that there 
was nothing wrong with the stack of wood. 
This led to the exchange of hot words between 
them. The deceased abused him and finally 
assaulted him with a stick. The accused, who 
had an axe with him. hit the deceased with it 
on his head and other places as a result of 
which he fell down dead. The accused then 
took to his heels. 

(3) Information about this was given by the 
witnesses to Yusuf another Hawaldar of Gaf¬ 
far who went to Raisen Station House and 
lodged a report (Ex. P-1) which was reduced 
to writing by Ali Hussain Sub Inspector (P. 
W 1) He proceeded to the spot immediately 
and visited the scene of occurrence where the 
dead body of AIL Ahmed was lying uncared 
for and partially damaged by vultures. Inquest 
was held on the dead body by the Sub-Inspec¬ 
tor and Ex. P-2 is the inquest report. The 
dead body was then despatched lo Bhopal 
through Ajimuddin constable (P. V/. 7) for 
postmortem examination. Dr. Bose (P. W. 10) 
performed the post-mortem examination and 
sent his report which is missing from the re¬ 
cord. The doctor found four iniuries on the 
dead bod.v at the region of head and neck 
which were, in liis opinion, caused by a sharp- 
edged weapon like an axe. Any one of those 
injuries was. according to medical opinion, 
sufficient to cause death. 

(3a) The accused had absconded and a search 
for him was made. He • was caught by vil¬ 
lagers who took him to Salamatpur Station 
House where he was arrested on He 

was then .‘^enf to R?iscn Station House. 

(4) On 2:)-12-.50 the accused was produced, 
from Poliro custody, before a Magistrate who 
recorded his confession (E.x. P-ll) which is on 
record. 

(.5) The accused, in his statement before the 
Committal Court, denied all facts and this 
statement was admitted in the trial Court 
though it was not exhibited by the Sessions 
Judge. In his trial, the accused admitted most 


of the facts and added that the boys and fe¬ 
males who were near the scene of occurrence 
snatched away the stick from the deceased 
after he had hit him with it and that there¬ 
after he took out a pen-knife from his pocket 
and assaulted the accused with it. The first 
blow was parried with the axe. He again, 
raised the knife to strike him but before he 
could do so, the accused hit him on the head ' with 
his axe two or three times in consequence of 
which he fell down. This he did in the ex¬ 
ercise of the right of private defence. 


(6) The trial Court disbelieved the story of 
the assault by the knife for want of evidence 
and held that the accused had the right of 
private defence and that in the exercise of 
that right he struck the deceased with an axe 
as he apprehended that grievous hurt would 
otherwise be caused to him. The Sessions 
Judge further held that the accused exceeded 
the right as he gave four blows to the deceased. 
He applied Exception (2) to Section 300, Penal 
Code, and found that the accused had com¬ 
mitted an offence punishable under section 
304, Penal Code (whether it was Part I or 
Part II is not stated). He was accordingly 
convicted under this section, and sentenced to 
seven years’ rigorous imprisonment. 


(7) The first question to be decided is whe¬ 
ther the accused struck Ali Ahmed with an 
axe and killed him. (After discussing evidence 
His Lordship concluded), 

(8) The evidence of the eye-witnesses coupl¬ 
ed with the medical evidence and the exami¬ 
nation of the accused unmistakably show that 
the accused hit the deceased with his axe and 
extingui.shed his life. But the prosecution re¬ 
lied on the confession of the accused (Ex. P-ll> 
recorded under section 164, Criminal Proce¬ 
dure Code, by a First Class Magistrate, That 
confession was not duly recorded as I shall 
show later. I would like to comment on the 
testimony of the three eye-witnesses so far as 
the procedure is concerned, but I do not hold 
that any prejudice is caused to the accused by 
the irregularity committed by the Sessions 
Judge. Since the matter involves important 
rule of procedure, I would advert to it in 
order to guide the subordinate Courts. 


(9) Umraosingh (P. W. 5) and Dhansingh 
(P. W. 6) are 14 and 13 years old respectively 
in the estimate of the Sessions Judge, 
might be even younger or older actually. When 
young children are produced in law Courts as 
witnesses, it is the duty of the Presiding Officers 
to ascertain whether they are competent wit¬ 
nesses before they are examined and this can 
be done by putting a few questions to_ them 
in order to find out whether they are indul¬ 
gent enough to understand what fbey nact 
seen and afterwards inform the Court thereof 
In the case of village boys, it is ah 1 
necessary on account of their low inteUigenc 
and power of perception. Under , 

Df the Oaths Act. oath shall be administered 
mly to those witnesses who may be - 

?xamined which means that who ” 

stand the .sanctity of oath. A witness m y 
a competent witness, and yet he - 

in a position to understand the sanctity ot an 
aalh. In such a case, section 13 of the act 
?omes into play. A witness of this type can 

be examined without an oath , whom 

mony is as good as that of a witness to whom 

lath has been administered. 
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(10) In para 8 of his Judgment, the Sessions 
Judge stated that the boy witnesses are “in¬ 
telligent enough to understand the situation.” 
This shows that he was ^ware of the fact that 
only those boys can be examined as witnesses 
who have attained sufficient maturity of under¬ 
standing to speak what they had actually seen 
without being tutored. But his record doss 
not show that he had taken precautions which 
lie was bound to take before examining such 
witnesses. In the present case, no prejudice is 
caused to the defence by this irregularity of 
procedure for three reasons viz., (1) because 
the version of the boy-witnesses is corroborat¬ 
ed by PunaJi who speaks about their pre¬ 
sence at the scene of occurrence, (2) because 
the accused admits their presence at the time 
of the assault and (3) because the Sessions 
Judge says that they are intelligent enough 
which means that they are competent wit¬ 
nesses. 

(11) Punaji (P. W. 3) was examined in the 
committal Court and he was also examined 
in the Sessions Court. In the committal Court 
he stated that he was present at the time of 
the occurrence and that the accused had struck 
the victim two or three times with his axe. 
In the trial Court he resiled from his former 
statement and said that he did not know any¬ 
thing concerning the crime. When he was 
confronted with his former statement, he ad¬ 
mitted having made it. but added a idder that 
he did so in terror of the Police. He did not 
say that the Police brought any influence to 
bear on him to make a statement to the Court. 
The Sessions Judge appears to have acted on 
the statement of the witness given in the com¬ 
mittal Court and not on the statement as given 
before him. But he failed to follow the cor¬ 
rect procedure enjoined by section 288, Criminal 
Procedure Code. It is, therefore necessary to 
point out to him how he should have proceed¬ 
ed in the matter, 

(12) Section 288. Criminal Procedure Code,fl 
gives discretion to a Sessions Judge to admit' 
in evidence, the deposition of a witness ex¬ 
amined in the committal Court in the presence 
of the accused, provided he has also been ex¬ 
amined in the trial Court. Such evidence, 
when transferred under this section to the re¬ 
cord of the Sessions Court, becomes substan- 
Itive evidence for all purposes. It means that 
Ithe evidence recorded at the trial is replaced 
by the evidence recorded in the committal 
Court. Great responsibility lies, therefore, 
on the Sessions Judges in resorting to the dis¬ 
cretion given to them under section 288, Cri¬ 
minal Procedure Code. 

It should be borne in mind that the discre¬ 
tion once exercised is final and that it is not 
ordinarily open to higher Courts to interfere 
with it. The exercise of thi_s discretion in a 
particular case is not governed by rules of 
evidence or procedure but is guided by ex¬ 
perience, by observation of the demeanour of 
the witness and by other considerations not 
regulated by Acts of the Legislature. It is a 
matter of prudence and not of law. When the 
statement of a witness given fn the committing 
Magistrate’s Court appears to be. in all pro¬ 
bability true and that given at the trial appears, 
to reason & experience, to be in all probability 
untrue. I do not think it is, imprudent on the 
part of the Sessions Judge to rely on the state¬ 
ment made in the committing Magistrate’s 
Court. But the Sessions Judge, who wields 
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such high powers under the Criminal Procedure 
Code, snouid make a record of the fact that he 
admitted the former statement of the witness 
in preference to the latter and should give co¬ 
gent r.easons for doing so, in order to enable 
the superior Courts to scrutinise that the dis¬ 
cretion was wisely exercised. 

The mere fact, that the witness resiles from 
his former statement, is no ground to admit 
his statement in preference to the statement 
in the Sessions Court. There are several other 
considerations to be taken into account while 
exercising this discretion. In the present case, 
the record is silent whether the discretion, un¬ 
der section 288, Criminal Procedure Code, was 
exercised, much less why it was exercised. The 
Sessions Judge referred to the former state¬ 
ment which shows that it was admitted in 
evidence before him, but the deposition-sheet 
is still to be found in the Magistrate’s record! 
and was not transferred to the record of the; 
Sessions (I^ourt. This is clearly wrong. The 
deposition should have been placed on the re¬ 
cord of the Sessions Court alter having re¬ 
moved it from the record of the committal 
Court and exhibited in the case like other docu¬ 
ments and a note to that etlect should have 
been made in the order-sheet. Ordinarily, the 
prosecution should have applied for the exer¬ 
cise of the discretion by llie Sessions Judge, 
under section 288, Criminal Procedure Code,: 
but t’nal docs not seem to have been done in 
the present case. 

(13) I have read the deposition of Punaji 
(P. W. 3) given in the committal Court as well 
as that given at the trial, and I am satisfied 
that the former statement is true and that the 
latter is not. His presence at the scene of the 
occurrence cannot be doubted, but he wants 
to save his son-in-law by saying that he knows 
nothing about the occurrence. I am satisfied 
that the Sessions Judge was perfectly justified 
in relying on the former statement of Punaji. 

(1-1) Every Sessions Judge is expected to 
be thoroughly conversant with the rules of pro¬ 
cedure laid down in the Criminal Procedure 
Code as well as the rules of evidence as laid 
down in the Evidence Act as lie has to try 
original criminal cases involving grave con¬ 
sequences. Any departure from liie correct pro¬ 
cedure. laid down by law, if it prejudices the 
accused, is fatal and \iliatcs the trial result¬ 
ing in the failure of ju.sticc. 

(1.5) The accused was arrested on 19-12-50 
and ho remained in Police custody when he 
was produced before the Magistrate on 23-12- 
50 for recording his confession. The Magistrate 
put a few questions to the accused and then 
proceeded to record hi.‘j confession. Tli > I'.Iagis- 
Irate’s record does not show that he was 
satisfied that the accused wanted to make a 
confession volun'arily before his statement was 
actually recorded. After the statement was 
recorded, a memorandum as is required by sec¬ 
tion 364. read with section 164, Criminal Pro¬ 
cedure Code, was added at the foot of the 
record. 

(16) In my opinion, the Magistrate did not 
substantially conform to the spirit of law in 
recording the confession. H’s procedure is 
faulty in many ways. It is likely that other 
Magistrates in the State, who may be required 
to record confessions, hereafter may commit 
the same irregularities and so it is desirable 
to give detailed instructions to tham in this 
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branch of delicate judicial duty in order that 
the irregularities may not occur. 

(17) The first and the foremost duty of the 
Magistrate is to ask the accused as to the cus¬ 
tody from which he is produced and the treat¬ 
ment he has been receiving in such custody 
in order to ensure that there is no scope for 
doubt of any sort of extraneous influence pro¬ 
ceeding from a source interested in the prose¬ 
cution still lurking in the accused’s mind. In 
case, the Magistrate discovers on such inquiry 
that there is a ground for such supposition, he 
should give the accused sufficient time for re¬ 
flection before he is asked to make a statement 
and should assure himself that during this 
time of reflection he is completely out of police 
influence. If the accused is produced from 
Police custody, the Magistrate should refuse 
to record his confession forthwith and 
should send him to jail custody with instruc¬ 
tions to the Jail authorities to keep him aloof 
from other undertrials and not to permit any¬ 
one interested in the prosecution to have any 
conference with him. 

Before sending the accused to such custody he 
should be assured of every sort of protection 
against torture or pressure from outside agents 
or the Police and he should be asked the rea¬ 
son why he is going to make a confession which 
will surely go against him at his trial. He 
should further be told that even if he were to 
resile from his confession at the trial, it will 
still be used against him. After all this is 
done, he should be allowed time for reflection 
for a few days. During all this time, no Police 
officer, taking part in the investigation, should 
be permitted to be present. These safeguards 
become neces.sary to assure the Magistrate that 
the accused is a free agent to make a confes¬ 
sion and that his willingness to confess is not 
the result of anv deception practised on him. 

(18) After the accused re-appears. the Magis¬ 
trate should put him a few questions in 

to ensure that during his stay in Jail none had 
access to him and that he was not influenced 
by anyone to make a confession. He should 
dgdiii \‘)Q worried ogoinst o donger of moKing ci 
confcs‘^ion After all these warnings, and taking 
of precautions, if the accused still persists in 
making a confession, and if the Magistrate is 
satisfied about its voluntary nature, he should 
nroce'^d to record the confession taking care 
to sec that no Police oflicer is present at the 
time. A record of the steps taken by the Magis¬ 
trate, to satisfy his conscience, about the vo¬ 
luntary nature of the confession, should be 
prepared in order that the trial Court and this 
Court may be as.sured that the Magistrate 
performed his duty in e.^sence and not in form. 

(19) The confession so recorded should be 
read over to the accused and his signature 
obtained thereon. After the confession is re¬ 
corded. the Magistrate is in a better position 
to make out whether it was made voluntary. 
If he is so satisfied, he should put a memoran¬ 
dum at the foot of the statement as required 
by s(‘ction .304, read with section 164, Criminal 
Proi edurc Code. Such a confession is faultless 
and is admissible in evidence. After the re¬ 
cording of the confession, the accused should 
be sent to the Jail custody and never to the 
Police custody. 

(20) In the present case, all these precautions 
have not been taken. The initial mistake the 
Magistrate has committed is that even though 


he learnt that the accused was produced from 
Police custody, he did not give him time to re¬ 
flect after giving him a warning against the 
effect of making a confession. His record does 
not show whether any Police officer, connected 
with the investigation, was present. He did not 
probe into the accused’s mind in order to elicit 
from him the real reason of making a con¬ 
fession. Before recording the confession he 
did not make a note that he was satisfied that 
the accused wanted to make a confession 
voluntarily. _ Lastly, he sent the accused to 
Police custody after the confession was re¬ 
corded. 

(21) These irregularities are fatal to the' 
admissibility of the confession at the trial. It 
is surprising that even though the Sessions 
Judge asked the accused whether he had made 
a confession voluntarily, he did not ask him 
whether it was true. In the committal pro¬ 
ceedings, he resiled from his confession and 
in the trial Court he admitted the truth of a 
part of it only. All these are enough to con¬ 
clude that the confession is neither voluntary 
nor true and that some of the facts were drill¬ 
ed into the accused by interested persons in 
order to procure a conviction. I decline to 
admit it in evidence for that reason. 


(22) The second point for determination is 
whether the accused acted in the exercise of 
his right of private defence and whether his 
act fell under the general exception laid down 
under section 100, Penal Code, or whether his 
act was homicidal and fell under Secondly or 
Thirdly of section 300, Penal Code, and the 
special exception (2) applies as found by the 
Sessions Judge. 

(23) The accused stated that there was a 
verbal quarrel between him and the deceased 
over the question of th.e stack of wood for 
preparing charcoal. The accused insisted on 
igniting the stack but the deceased objected to 
it. The deceased was anno 3 'ed and assaulted 
the accused with a stick. The witnesses, who 
were present, snatched the stick from him. 
Thereafter, the deceased took out a knife from 
his pocket and assaulted him with it. But he 
averted the blow with his axe. No evidence 
was led by the accused to prove his allega¬ 
tions regarding the snatching of the stick from 
the deceased and his assault on the accused 
with a knife. The eye-witnesses do not refer 
to this part of the story. Thus the story of the 
knife must be rejected and the trial Court was 
justified in doing so. 

(24) Then the question arises whether the 
first part of the story that the deceased had 
given him slick blows and that the stick was 
snatched by the witnesses, is correct. 

stated that the deceased gave two blows Jo tne 
accused but he does not refer to the 
of the stick from him. He is corroborated by 
Dhansingh (P. W. 6). Punaji stated that the 
deceased gave stick blows to the accused, 
too does not refer to the snatchmg ol n 
stick from him, by the witnesses. 
is no evidence to suggest that the ^ 

snatched from the accused by 

This part of the statement of the accused, 

therefore, appears to be untrue. 

(25) The accused admits that he gaj^ axe 

blows to the deceased as he Court 

a knife, but the conclusion of the tiial Court 

was that it was given when^ he was being 

beaten with a stick. This finding, which is in 
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favour of the accused, to a certain extent can¬ 
not be disturbed in appeal. The trial Court 
further held that the accused had the appre¬ 
hension that grievous hurt would be the re¬ 
sult of the attack upon him with a stick by 
the deceased and that therefore he had a right 
of private defence presumably, under section 
100, Penal Code. This is also a finding in 
favour of the accused and cannot be disturbed. 

(26) The trial Court rightly stated the law 
of the private defence in para 12 of the judg¬ 
ment in the following terms: 

“Necessary harm that could be apprehended 
does not mean that it should be carefully 
calculated or gauged or weighed in golden 
scales. One who was under an assault could 
not be expected to modulate his defence at 
every stroke.” 

(27) The trial Court held that as four blows 
given by the accused, he had exceeded 

his right of private defence. There is no in¬ 
dication in the judgment to show that the ac¬ 
cused would have been within his rignt ii he 
had struck only one blow. The matter will 
be re-examined later. 

(28) Section 96, Penal Code, lays down that 
nothing is an offence which is done in the ex¬ 
ercise of the right of private defence. Section 
97, Penal Code, gives a right to every person 
to defend his body and the body of another 
person against any offence affecting human 
body. Section 100, Penal Code, gives a right 
of private defence of body to the voluntary 
causing of death or any other harm to the as¬ 
sailant if the assault reasonably causes the 
apprehension of death or grievous hurt But 
if the accused exceeds his right and kills his 
assailant though he could have caused lesser 

I injury, the general exception may not apply. 
In that event, the case is likely to fall under 
exception 2 to section 300, Penal Code. 

(29) The question, therefore, arises whether 
the act of killing will fall under the general 
exception as laid down under section 100, 
Penal Code, or whether it will fall under the 
special exception 2 to section 300. Penal Code. 
The question is delicate one, and it is desirable 
to look to the law of private defence somewhat 
minutely before applying it to the facts of this 

case 

(30) Before embarking on this task, it is 
desirable to examine sections 290. 300 and 304, 
Penal Code, closely as it will be necessary to 
determine the nature of the offence, exceptions 
apart if the accused is hold guilty. The discus¬ 
sion will also be a good guide to the Sessions 
Judges and help them to understand the law 
of ojlpable homicide and murder. 

(31) Killing may be murder although it is 
not premeditated. Generally speaking the pro¬ 
position “Murder” is killing with the intention 
of killing or inlUcting a fatal injury will cover 
clauses ( 1 ), (2) & (3) of section 300, Penal Code. 
Cases under clause (4) of section 300, I. P. C. 
are very rare and a perusal of illustration (d) 
to section 300. I. P. C. will amply bear me out. 
What the Sessions Judge should do. therefore 
is to look to section 300. Penal Code. If the 
act falls under any one of the four clauses, it 
is murder, provided of course, that no excep¬ 
tion applies. Clause (3) to section 300. I. P. C. 
refers 'to a bodily injury sufficient to cause 
death and section 299. I. P. C. refers to the 
bodily injury likely to cause death. The dis¬ 
tinction between the two is one of degree. 
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“Likely to cause death” connotes that^ there is 
less probability of death but “SuU'icient to 
cause death” means that the probability ot 

death is greater. ^ *i. 

If on referring to section 300, I. P- C., the 
Judge is of opinion that the killing does not 
come within any one of the four clauses, ne 
should then refer to section 299, I. P. C., and 
if the act of killing comes within the second 
part of section 299, 1. P. C., it falls under sec¬ 
tion 304, part I of the I. P. C. But if there 
is absence of intention, and knowledge onl> 
is established, it comes under Part II of that 
section Cases under exceptions to section 
300 I. P. C., will fall under part I to section 
304* Penal Code. In murder cases, the bur¬ 
den of proving that the accused had the re¬ 
quisite intent is on the prosecution. In ma¬ 
jority of cases this intention is proved by the 
act itself in relation to the surrounding circum¬ 
stances If an offence falls under part II of 
section 299, I. P. C. it will be murder, if clause 
2 or 3 of section 300, I. P. C. applies, and 
the first part of section 304, I. P. C. is appli¬ 
cable only when the offence would have been 
murder if one of the exceptions does not apply. 

(32) The Sessions Judge has ruled out that 
the act was done with the intention of killing. 
Part I of section 299 and Firstly to section 300, 

I. P. C. do not apply for that reason. 
finding is that the case falls under part 11 ot 
section 299, I. P. C., and also under tniidly 
to section 300, Indian Penal Code There is 
intention to cause bodily injury and the bodily 
injury intended to be intiicted is sullicient, 
in the ordinary course of nature, to cause death. 

(33) A man’s intention can only be gatheredj 
from his acts as every man is presumed to 
intend the natural consequences of his act. In 
deciding the question of intention, therefore, 
the nature of the weapon used, the pari of 
the body on which the blow is given, the force 
of the blow and its number are some of the 
factors which assume importance. Death from 
a blow or blows on the head witli a heavy 
sharp edged weapon is probably as a rule as¬ 
sociated by the villagers willi the breaking ol 
the ■•'kull but the ignorance of the actual cause 
which will bring about the victim’s death as 
a result of tile blow ov Ijlows cannot afloct tn^ 
question of striker’s iiUciUi-n. In the present 
case a heavy sluii'p-eJgod weapon like an axe 
was used and lour blows were given as would 
aopcar from the medical evidence. 

* There arc multiple fractures of the skull 
which proves the force of the blow. The 
evidence of tlic eye-witnesses is that the victim 
fell down on getting the first blow and yet the 
accused struck him three more blows with the 
same weapon. The medical evidence is that 
every injury caused to the victim was siifn- 
cient to cause death. The feu-t. that the ac¬ 
cused went on striking, .shows umnistakably 
that he intended to cause bodily i' • -y and 
that the bodily injury intended to be caused 
was sufficient to end fatallv. The offence thus 
clearly falls under Thirdlv section 300, Penal 
Code, and it is murder unless the general or 
the special exception anpUes. 

(34) The question, therefore, arises und^r 
what circumstances the accused will be said 
to have exceeded the .statutory right of private 
defence. The exercise of the right of pri'’ate 
defence is derived from Engli.sh law. S'df- 
help was the first rule of criniinal law. “The 
right of private defence”, wrote Bellham. 
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“ *is absolutely necessary.’ The vigilance of the 
Magistrate can never make up for the vigi¬ 
lance of each individual on his own behalt.” 
(iio; The rule has been laid down in Russel 
on Crimes, 9th Edition, in the following terms: 

“A man is justified in repelling force by force 
in defence of his person, haoitation or pro¬ 
perly, against one who manifestly intends 
and endeavours, by violence or surprise, to 
commit a felony upon either. In these cases 
he is not obliged to retreat, but may pursue 
his adversary till he finds himself out of 
danger; and if, in a conflict between them, 
he happens to kill, such killing is justifiable. 
(Page 512).” 

“When a man is assaulted in the course 
of a sudden brawl or quarrel, he may, in 
some cases, protect himself by killing the 
person who assaulted him, and excuse him¬ 
self on the ground of self-defence. But, in 
order to entitle himself on this plea, he must 
first show that belore a mortal stroke was 
given he had declined further combat; second¬ 
ly. that he then killed adversary through 
mere necessity, in order to avoid immediate 
deaih.” (Page 505). 

"In all cases of homicide excusable by self- 
defence, it must be taken that the attack 
was made upon a sudden occasion, and not 
premeditated or with malice, and from the 
doctrine which has been above laid down it 
appears that the law requires that the person 
who kills another in his defence should have 
retreated as far as he conveniently or safely 
could, lo avoid the violence of the assault, 
.':o far he turned on liis assailant; and that 
not factitiously, or in order to watch his 
opportunity, but from a real tenderness of 
sliedding his brother's blood.” (Page 506). 
('50) The matter is encrusted with a series of 
judicial decisions and I may instance a few 
in order to show tliat the law in India is almost 
IIt' .same as in England. ‘Al.INGAL KUNHI- 
NAYAN v. EMPEROR’, 28 Mad 454 js often 
< as an authority in India on the subject of 
the law of private defence. I rarinot do bet¬ 
ter than to quote from that decision. 

“But a man who is assaulted is not bound to 
modulate his defence step by step according 
lo the attack, before there is reason to be¬ 
lieve the attack is over. He is entitled to 
secure his victory, as long as the contest is 
f ontinued. He is not obliged to retreat, but 
may pursue his adversary till he finds him- 
out of danger; and if in a conflict, bet¬ 
ween thorn, ho happen's to kill, such killing 
is iustifiablc, and. of course where the as¬ 
sault has once assumed a dangerous form 
e\^ery allowance should bo made for one. who 
with' the instinct of self pre.scrvation strong 
upon him. pur.'iios his dcl'^nce a little fur- 
llH-r than to a pcrfc'lly cool bvstander would 
soom absolutely necessary. The que.stion in 
such oases will bo not whether there was an 
ri.-tuallv continuing danger, but whether 
fhero was a reasonable apprehension of such 
d,anger.” 

CM) In‘THHAT-AR V. EMPEROR'. ATR 1929 All 
i1 was pointed out bv Young J. that where 
a man his been attacked by an 9 ther iVian who 
.a 'voapon such as a lathi, it js impossible 
to I'lv down with anv sort of accuracy the ex¬ 
tent to which tb.e attacked person rightfully 
ju-ij; in his dofon(‘o. In such a case if the 
.arensed hits the victim rather harder than 
I'Crhaps he intended to have done and thus 
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kills him, he cannot be said to have exceeded 
his right ot private defence and should not 
be convicted. 

(38) The following remarks of Aga Haidar 
J. in ‘AHMED DIN v. EMPEROR’, AIR 1927 
Lah 194 also throw light on the subject of 
private defence: 

“That in the excitement & confusion of the mo¬ 
ment it is not to be expected that an average 
man would weigh the means that he intends 
to adopt at the spur of the moment for self- 
defence in golden scales, though the counter 
attack should not be out of all proportion 
to the force employed in the original attack.” 

The same view was adopted in a later Lahore 
case. I may instance ‘DINANATH v. EM¬ 
PEROR’, AIR 1948 Lah 117. 

(39) In ‘RAMADHIN v. EMPEROR', AIR 
1933 Oudh 59, it was held that if a strong and 
powerful adversary attacks an accused with 
a lathi and if he causes the death of his ad¬ 
versary, he cannot be said to have exceeded his 
right of private defence. 

(40) In ‘MOHAMMAD HABIB v. EMPEROR’, 
AIR 1940 Pat 595, the facts were similar to this 
case. In that case the deceased hit the ac¬ 
cused with a stick and the accused hit back 
and caused injuries to the assailant which re¬ 
sulted in his death. It was held that he had 
not exceeded his right of private defence. 

(41) In ‘INZAR GULKHAN v. EMPEROR’, 

ILR (1936) Nag 194, the same principle of law 
was enunciated an(i applied. In addition the 
remarks of Markby J., in ‘QUEEN v. MOIZUD- 
DIN’, 11 W R (Cr) 41 at p. 42 which are as 
follows, were approved: , 

“If the prisoner was justified in using it (lathi) 
at all surely he is not to be expected on such 
occasion to measure out with any graver 
nicety the force of his blow.” 

(42) All these authorities lay down the rule 
that even if the accused were to cause more 
harm than is absolutely necessary in repelling 
the attack, it cannot be said that he exceeded 
the right given to him by law. 

(43) The accused was a labourer under the 
contractor and the deceased was his Hawaldar. 
Pie used to watch the work of the labourers and 
had authority to do so from his master. He 
thus occupied an important position arid it is 
why, as the accused says, he abused him and 
when he went to the length of striking him 
with a stick, looking to the fact that the de¬ 
ceased had an authority and that in exeirise 
of that authority he assaulted the accused it 
was but natural that he should apprehend 
danger to his life. When he found that the 
victim was beating him mercilessb' and it was 
not possible for him to prevent _ the assault 
by any other means, he struck him wnn his 
axe on the head and to this extent, the 

ed Judge agrees that the accused was 'vitnm 
his right. The medical evidence shows t 
the first injury was on the left frontal 
area and that on opening the wound it v 
found that there was fracture 
left parietal bone. A portion of the . 
matter was also found protruding out oi m s 
wound. 

This injury was sufficient to 
The accused was justified in causing this - 
jury on account of a sudden attack on m . 
a man in authority. The apprehension that 

the victim would get up ^^1'” au/e o* 

him was all the more prominent because oi 
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the counter attack by him in retaliation of the 
attack by the deceased. Even after the first 
blow he apprehended danger and this time 
may be even to his life and therefore he went 
on striking him in confusion. In fact, accord¬ 
ing to the medical opinion, the other blows, 
even if they were sufficiently serious, did not 
in any way affect the effect of the first blow 
on receiving which the deceased would have 
died instantaneously. The three blows, there¬ 
fore, have not much to do with the result that 
followed. They only show that the apprehen¬ 
sion continued. 

(44) Even if the blow was given somewhat 
harder, it does not follow that the accused 
had exceeded his right of private defence 
when it is once held that he had the right of 
private defence and in a proper case to 
either disable the assailant or kill him. 

(45) Applying the law enunciated above, I 
come to the conclusion that the learned Judge 
of the trial Court was not justified in holding 
that the case falls under the 2nd exception to 
section 300, Indian Penal Code. Disagreeing 
with him I hold that it falls under section 100, 
Indian Penal Code which gave him the right 
to take the life of his assailant under certain 
circumstances which, in my opinion, exist in 
the present case. It is unfortunate that the 
life of a man should be extinguished on petty 
affairs but the victim himself is responsible 
for the consequences as he took the law in 
his own hands and assaulted a villager with¬ 
out any ju.stifying cause. The case, therefore, 
comes under the exception and no offence is 
committed. 

(46) In the result the appeal is accepted, the 

conviction and sentence of the accused are 
set aside and he is acquitted and set at liberty. 
B/ D.H. Appeal allowed. 
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Bindrabandas, Applicant v. Sitaram. Non-Ap¬ 
plicant. 

Criminal Revn. No. 12 of 1952. D/- 22-4-19.32. 
Criminal P. C. (1898), Ss. 367, 424 and 139 ~ 
Contents of appellate judgment — Summary re¬ 
jection of appeal on ground of clerical error 
in memo of appeal is illegal. 

The provisions of S. 3G7. Criminal P. C.. 
are applicable not only to a judgment of a 
trial Court but al.so to that of an appellate 
Court and it shall contain the point or 
points for determination, the decision there¬ 
on and the reasons for the decision. A judg¬ 
ment. which docs not contain thc.se ele¬ 
ments, is no judgment:- 8 Nag LR 84. 14 
Cri L J 419 (Cal) and AIR 1945 Nag 116. 
Ref. (Para 3) 

Where the accused in his memo of appeal 
through clerical error wrongly states Sec¬ 
tion 335. I. P. C. in.stead of S. 334. T. P. C. 
under which he was convicted, the order 
summarily rejecting the appeal on thi.s 
ground i.s highly improper and also illegal 
and would be set aside in revision. 

(Para 4) 

Anno: Cr. P. C.. S. 367 N. 4, S. 424 N. 7. 
S. 439 N. 18 Pt. 4. 

L. N. Jaimini. for Applicant; Government Ad¬ 
vocate, for the State. 


REFERENCES: Courtwar/Chronological/ Paras 
(’13) 40 Cal 376: (20 Ind Cas 403: 14 Cri L J 

419) 3 

(’12) 8 Nag L R 84: (15 Ind Cas 975: 13 Cri L J 
559) 3 

(’45) AIR 1945 Nag 116: (46 Cri L J 595) 3 

ORDER: 'Phe applicant Bindrabandas was, 

on a complaint by the non-appiicant Sitaram 
convicted by the Magistrate Second Class, 
Raisen, of an orfence of causing simple hurt on 
grave and sudden provocation under section 
334, Indian Penal Code and sentenced to pay a 
line of Rs. 50/-. His appeal to the District 
Magistrate, Raisen was rejected on the ground 
that the appeal was against a conviction under 
section 335, Indian Penal Code which was not 
true. On revision, the Sessions Judge recom¬ 
mends that the order of the lower appellate 
Court be set aside as it is illegal and improper. 

(2) The reference has to be accepted. It 
appears that in the memo of appeal the appli¬ 
cant committed a clerical error in stating that 
he was convicted under Section 335, I. P. C., 
and it looks as if the District Magistrate, with¬ 
out examining the record, was looking out for 
some excuse to dispose of the appeal summarily. 
It is thus obvious that his order, rejecting the 


appeal on the ground of a mere clerical error, 
is highly improper. It further appears that the 
order is not only improper l)Ut also illegal as 
the District iMagistiaio has not complied with 
the provisions of se.-tion 367. C.'riininal Procedure 
Code and has not anpho'd liis mind to the cor- 
rerlness and legality of tiic conviction, simply 
on the ground slated above. 

(3) The previsions of S. 367. Criminal Pro¬ 
cedure Code arc applicable not only to a judg¬ 
ment of a trial Court but also to that of an 
appellate Court and it shall contain the point 
or points for determination, the decision there¬ 
on. and the reasons for the decision. A judg¬ 
ment, which docs not contain these elements, 
is no iudgmont. In ‘JAIRAM v. EMPEROR’. 
8 Nag L R 84. it has boon held that: 


“No judgmctit of a Court, other than a Higli 
Court, which purports to dispo.se of an appeal 
under section 423. is a legal judgment unless 
it routains at least the point or points for 
determination, the decision thereon, and the 
reasons for the decisi ;n.” 


Thi.s has been so hold in the decision in ‘FI- 
DOI HGSSF.IN V. EMPEROR’, 40 Cal 376. In 
•MOHAMMAD HUSSAIN v. EMPEROR’. AIR 
194r) Nag 116 there was no statement of the 
p inis f<jr determination and detailed scrutinv 
of the prosecution evidence. It was hold that 
the Older, dismissing the appeal, was illegal and 
the appeal was ordered to be re-heard and di •- 
posed of according to law. 

(U It would thus appear that the order of 
the District Magistrate has been rightly stated 
to be improper and illegal and as such as ho 
has not considered the appeal on merits, it i.s 
proper that the aopeal should ho re-lT^ard and 
disposed of according to law. The referonee is. 
Iher-^fore. accepted. Thic oirjpr of the Distri''! 
Magistrate, rejecting the a})peal. is set nsid « 
and it is orrlored that tl^e re<''ord be sent 
to the District Pdagisfrate. Raisen. who shall 
hear the appeal on merits and dispose it of 
according to law. 


C/ K.S. 


Case remanded. 
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Iqbal Ahmed and another, Defendants-Appli- 
cants V. Mohammad Hanif, Plaintiff-Non-appli- 
cant. 

Civil Revn. No. 80 of 1951, D/- 10-4-1952. 

(a) Civil P. C. (1908), S. 115, O. 6, R. 8. O. 8. 
R. 2 and O. 14, R, 1 — Duty of defendant to 
raise all g^rounds of defences in his pleading — 
Defence of illegality of contract not raised in 
trial Court — Power of High Coui-t to entertain 
such plea in revision. 

Ordinarily, the defendant must raise, in 
his pleading, all matters which show the 
suit to be non-maintainable or that the tran¬ 
saction could not be enforced on account of 
reasons to be stated and all such grounds 
of defence, as. if not raised, are likely to 
lake the opposite party by surprise or would 
raise issues of fact not arising out of the 
plaint or the written statement. The Courts 
are, however, bound to take notice of any 
ground of any illegality appearing on facts 
not only stated in the party’s pleading but 
also disclosed otherwise and the authority 
in support of this latter view is that a Court 
can frame an issue if it found that it arose 
out of the pleadings or is involved therein. 

(Para 3) 

Where the defendant against whom a 
decree for recovery of a loan has been 
passed, raises a new plea for the first time 
in revision that the contract was unenforce¬ 
able as being opposed to public policy and 
the facts pleaded in the parties’ pleadings or 
otherwise disclosed support such a plea, the 
Court is bound to lake notice of it and 
decide it: AIR 1944 Mad 387, Ref. (Para 4) 
Anno: C. P. C.. S. 115 N. 2 ; O. 6 R. 8 N. 1; 
O. 8 R. 2 N. 1, (i: O. 14 R. 1 N. 2. 

(b) Contract Act (1872), S. 23 — Immoral or 
opposed to public policy — Advance of loan by 
A to B for purpose of avoiding prosecution of 
B’s father for embezzlement — Contract is valid 
and enforceable. 

Where A advanced a loan to B with full 
knov/ledge that the money was required for 
payment to C on whose complaint B’s father 
was ill police custody for the offence of 
criminal misappropriation: 

Held thai the object or consideration for 
the contract of loan cannot be said to be 
iinmoral or ns opposed to public policy. The 
. iintract was valid and could be enforced 
Ijv the plaintill: AIR 1950 Nag 71 and 
AIR 1930 Mad 003, Disting. (Paras 7. 8) 
Anno: Contract Act, S. 2.3 N. 15, 31. 


H. Punjwani. for Applicants; Md. Yakub, for 
Non-applicant. 

REEFRENCES: Court war/Chronological/ Paras 
AIR 1930 All 357: (52 All 400) 

AIR 1930 Mad 003: (165 Ind Ca.s 765) 

{'44) AIR 1914 Mad 387: (1944-1 Mad L.T 256) 
(' 40 ) J!)l Ind Cas 241: AIR 1940 Nag 305 
(’.^. 0 ) AIR 19r>0 Nag 71: (ILR (1950) Nag 105) 
(]!)40) 2 KB 590 


7 

7 

4 

7 

6 

4 


ORDER: This is defendants’ revision peti¬ 

tion (liallcnging Iho judgment and decree in 
civil Miil Ko. 202 of 1951 in the Court of the 
Small Causes. Bhopal. 


(2) The plaintiff-nen-applicant, sued the de¬ 
fendants for recovery of a loan of Rs. 300/- 
which was said to have been advanced by him 
to the petitioners for being deposited with the 
Secretary of Wakf property so that it would 
be possible for the latter to withdraw a crimi¬ 
nal case against the defendant no. 1 for em¬ 
bezzlement of certain money of the said pro¬ 
perty. The defendants-petitioners had denied 
the claim wholesale and the learned Judge of 
the lower Court finding that the loan was 
proved, passed a decree. It may be noted that 
there was no contention that the consideration 
or object of the contract of the loan was im¬ 
moral or against public policy and as such the 
contract was void. 

(3) The very first ground in the revision peti¬ 
tion is that the decree and order of the lower 
Court was against public policy. It is obvious, 
though the contention has not been correctly 
stated, that the petitioners contend that the 
consideration or object of the contract of the 
loan was against public policy and therefore the 
contract could not be enforced. 


The point for determination, therefore, is 
whether the contract of the loan is unenforcea¬ 
ble as now contended. Ordinarily the defen¬ 
dant must raise, in his pleading, all matters 
which show the suit to be non-maintainable or 
that the transaction could not be enforced on 
account of reasons to be stated and all such 
grounds of defence as, if not raised, are Ukejy 
to take the opposite party by surprise or would 
raise issues of fact not arising out of the plaint 
or the written statement. The Courts are how¬ 
ever bound to take notice of any ground of any 
illegality appearing on facts not only stated in 
the party’s pleading but also disclosed other¬ 
wise and the authority in .support of this latter 
view is that a Court can frame an issue if it 
found that it arose out of the pleadings or is 
involved therein. 


(4) In ‘ABDULA SAHEB v. GURUVAPPA & 
:6.’, AIR 1944 Mad 387 there is a quotation of 
he words of Lord Mansfield in an English case 
‘HARRY PARKER LTD. v. MASON’, (1940) 
1 K B 590). The quotation bears reproduction, 
ind is as below: 

“The objection that a contract is immoral or 
illegal as between plaintiff and defendant 
sounds ^at all times very ill in the mouth of 
the defendant. It is not for his sake, how¬ 
ever, that the objection is ever allowed; put 
it is founded on general principles of 
which the defendant has the advantage m 
contrary to the real justice, as between mm 
and the plaintiff, by accident, if I may say 
so. No Court will lend its aid to a 
founds his cause of action upon 
or an illegal act. If. from the 

stating or otherwise, the cause of f^inseres- 

pears to arise ex turpi causa or the uansg 

sion of a positive law of this oountiy, t 

the Court .says he has no "^o be as • 

It is upon that ground the ^puit 

for the sake of the defendant, biit , j_ 

they will not lend their aid to 

tiff. So if the plaintiff and 

to change sides, and the defend 

bring his action against it” 

ter would then have the advantage of it. 

It would thus appear that where ® 

'mds that the contract which i? sought to be 
militates against public policy, it IS 
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bound to refuse to enforce it no matter when and 
where the contention is made. It is in this view 
that though the contention was not made on the 
facts pleaded by the deft., that it was allowed to 
be made in this Court. 

[o] Examining the record, therefore, minutely 
and particularly the plaint, it is found that the 
plff’s case was that the deft, l had misappro¬ 
priated a sum of Es. 700 and odd and was in 
Police custody since 12-5-49. The deft. 2 who 
is a son of deft. 1 approached the plff. and 
asked* him for a loan of ns. 300 on behalf of defts. 
1 and 2 so that it would be deposited and the 
deft. NO. 1 would be released and then both of 
them would repay the loan. The plff. then deposi¬ 
ted Ks. 300 with the secretary of the wakf property 
who was collecting the amount of the wakf. The 
deft. 1 w'as in the end released. Now the question 
is whether there is anything in the evidence on 
record which indicates that the consideration or 
object of the contract was immoral or against 
public policy. In so far as the plaint is concer¬ 
ned, in my opinion, there is nothing in it to sup¬ 
port the contention. Sadduruddin (p. w. 2 ), the 
Secretary of the Wakf Committee, stated that the 
amount embezzled was deposited on behalf of the 
deft, and he was released in the result. There is 
evidence of Kudratullah (r. w. 3) that the plff. 
advanced the money to be deposited on behalf of 
the deft. 1 so that he could be released. 

[6] The question, however, is whether the 
consideration or object of the loan as between the 
plff’. and the defts. was to stiffle the prosecution 
against the deft. 1. In Mohanlal Jagannathy. 
Kashiram Gokul, a. i, e. 1950 Nag. 7i it has been 
held that: 

“Any agreement arriverl at between the parties for com- 
poan'liug a non-compoun<lable offence or for \7ith(lrawiil or 
abandonment of the prosecution for such an offence is a 
contract opposed to public policy and void under S. 23, 
Contract Act.’’ 

In that case, the party had agreed to transfer his 
-/2, -proprietary share to the opposite party who in 
his turn had agreed to see that the prosecution 
against the former for an offence under s. 457 , 
Penal Code, was withdrawn. In the case on hand,' 
however, it did not lie either with the plff. or 
with the deft, to withdraw the prosecution. In 
fact, there was no agreement between the plff. and 
the defts. in the matter of the prosecution iior 
was the stittling of the prosecution the considera¬ 
tion or the object of the contract. It is not said 
anywhere on the record that there was an agree¬ 
ment between the Wakf Secretary and the deft. 
1 that the prosecution would be withdrawn on 
deposit of the embezzled amount nor is there aav 
evidence to show that the plff. knew of any such 
agreement. Sadduruddin (i>. w. 2) does not say a 
word about it. 

[7] The learned counsel for the applicants refer¬ 
red to the decision in 5. Vairawa Nadar v. 
Pothilcachala Nadar, a. i. e. 1936 Mad. 603 
wherein it is observed: 

1952 Bho/5 


“Where a person lends money tcra partnership which is 
an illegal one or forbidden by law, with the knowledge 
that it is going to be used for purposes forbidden by law, 
a suit by him to recover the amount so lent is not main¬ 
tainable." 

Here again, however, the case is liable to be dis¬ 
tinguished because in that case the plff. knew that 
the money was going to be used for a purpose 
forbidden by law. That was not so in the case on 
baud. Whether the full or part of the embezzled 
amoui>t was deposited or not, the discretion of 
withdrawing the prosecution against the deft, i 
was entirely with the Wakf Committee of which 
Sadruddin was the Secretary. None of the parties 
was or could be certain that the prosecution would 
be withdrawn and therefore even if the plff. knew 
of the motive of the deft, i to support his request 
for withdrawal of the prosecution with an accom- 
panying deposit still that, in my opinion, could 
not militate against the contract or its considera¬ 
tion or the object as being opposed to public 
policy. In this connection reference may be made 
to the decision in Dehra Dun Mussoorie Electric 
Tramway Co., Ltd. v. Official Liquidators, 
A. I. R. 1930 ALL. 357 wherein it is observed that: 

“Motive is essentially different from the consideration 
or object of the contract and the fact that the contract 
was entered into in the expectation of some ulterior gain 
would not affect the contract which is valid iu every way." 

In Kashinath v. Bapurao, 191 ind. cas.. 241: 
A. I. R. 1940 Nag. 305, it is observed that: 

“Section 23, Contract Act, is not concerned with 
motive. It confines the Court to the object of the transac¬ 
tion and not to the reasons or motives which prompted it. 
Xhe law does not prevent even the most degraded of men 
from having their own friends and from receiving gifts 
from them whatever the motive of the donors may be, 
provided the object is not to induce or encourage the com¬ 
mission of an illegal act.” 

[8] As pointed out above, therefore, there is 
nothing in the evidence, much less in the plead¬ 
ings to suggest that the object or the con.sidera. 
tion of the contract of the loan, by the plff., to 
the defts., was immoral or was hit by the consi- 
deration of the public policy. It being so the 
contract was liable to be enforced, and the decree 
of the lower Court is correct. 

[9] The revi^»ion petition is, therefore, dismis¬ 
sed with costs and the petitioners are ordered to 
pay the costs of the non-petitioners. Counsel’s 
fees would be Es. 15 for each side if certified. 

^ at.5. Revision dismissed. 
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Motichand — Plaintiff-Applicant v. Aiit Ram 
— Defendant-Non. Applicant. 

Civil Revn. No. 79 of 1952, L,'- 12-1.1952. 

Civil P. C. (1908), O. 9. R. 9—"Sufficient cause" _ 
Meaning of_(Limitation Act (1908), S. 5), 

What is sutlicicnt exuse within the meaning of 0 9 
R. 9 depends upon the circumsUnces of each case and no 
hard and fast rule can be laid down in that matter A 
generous construction has to bo placed on the euactinent to 
restore a suit dismissed in default and a party should not 
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be tleprived of a liearing unless there is an indication of 
misconduct or gross negligence on his part, the main ques¬ 
tion to be e^vamined being only whether he intended to be 
present at the hearing of the suit and did his best to do so. 

[Para 5] 

Where the plaintiff who was throughout appearing in 
the suit through his pleader could not be informed of the 
date of hearing owing to sudden illness of his pleader and 
the suit was dismissed for default : 

Held, that there was ‘sufficient cause’ for non-appearance. 

[Para 6] 

Anno. C. P. C., 0. 9, R. 9, N. 8; Lim. Act, S. 5, N. 6. 

Mohammad Yakub — for. ApiAicant; R. C. Bai — for 
Non-Apiilicnut. 

REl-EKhNCE: * Para 

(MO) A. 1. R. 19iO Rang. 162 ; (189 Ind. Cas. 338 

r. B.). 3.7 


Order.—This is a revision petition against the 
order dated 18-10-19.51 of the District Judge dis¬ 
missing the applicant’s Misc. Appeal no. 25 of 1951 
against the order dated 11-7-1951 of tho Subordi¬ 
nate Judge, Bareli, rejecting his application for 
restoration of suit no. 134 of 1951, dismissed for 
default on 17-3-1951. 


[2] The applicant-plaintiff’s suit was pending 
in tho Court of the Subordinate Judge, Bareli for 
frainijig issues, on 3-3-1051 but was adjourned to 
17.3.10.31 as tho Judge was on leave. He generally 
ai^pearod in the suit through a pleader but, on the 
latter date, neither tho pleader nor the plaintiff 
was piesi.mt and the suit was dismissed with costs 
in dvliuU of tlic plaintiff’. It is not clear from the 
ordor-sh(‘(‘t if tho dofondaiit or his i)leader was 
present on tliat date. 

[31 Tho i.laintilV’s pleader, on 27-3-1951 filed an 
application tor n'st.oiation of the suit to file in 
wliich it was statoil that the plaintiff' had no inti¬ 
mation of the date of tlie hearing and the pleader 
had become vei-y ill and had gone to IMiopal from 
where he could not return owing to liis illnessand 
therefore the suit ho restored. The defendant, who 
was noticed, stated that the illness of the Vakil 
was not a sufficient ground for plaintiff’s non- 
appearance as lie could have instructed another 
couii'i l to ))ut in ap]ioiiranco on his belialf. It was 
also sai<l tliat absence of intimation of the date of 
hearing to tlie i>lainliff‘ was also not a sufficient 
ground for liis non-iippearanoo. It was said that 
the plaintiff was grossly nogligont in the conduct 
of the suit. '^^I'he learned Sub-.Jiuli'o found as a fact 
that the jdaintiffs ))leailer was taken suddenly ill 
and had l(dt and could not aiqu-ar because of his 
illness. It was also held that tho plaintiff could not 
he givi'ii intimation of the date of tho hearing on 
that account, hut tho learned Sub.Judgo found 
himself bound by the decision in U Aung Giji v. 
(liii'i'/ iniu'iil of TiumiO , A. I. R. 1940 laing. 162, 
in which the ])leader’s delay in appearing in tho 
suit ('vrii by live minutes was held to be not a 
Miflieiciit, ground. 'I'he learned District Judge found 
fault with the atli.lavit which was filed by tlio 
j.leader hitv during tlie proceedings of restoration 
and in a vague oi-dcr indicated that he was not 
satisfiid with the facts themselves and dismis¬ 


sed the appeal. The plaintiff now comes up in 
revision. 

[4] In my opinion, the learned District Judge 
has not properly applied his mind to the facts of 
the case and has avoided examining the law on 
the point. In such matters, the contentions of the 
imrties have to be closely examined. The facts 
alleged in the application were not denied by the 
defendant.non-applicant in his written statement, 
he having confined himself only to the sufficiency 
or otherwise of the ground for non-appearance ad¬ 
mitting that the facts stated were correct and true. 
The learned District Judge had, therefore, not a 
difficult task in accepting the facts, as stated by 
the plaintiff, as correct. 

[5] The only point for determination, therefore, 
is whether there was a sufficient ground for the 
non-appearance of the iffaintifl: on the date of 
hearing of 17-3-51. Inspite of instructions to the 
contrary the Subordinate Judge has left the matter 
of writing the order-sheets to his clerk. This is 
highly improper, as has been jiointed out to him 
time over again. It may be pointed out that the 
term “Sufficient cause” has not been defined 
anywhere and sufficiency of the cause or the 
ground depends upon the circumstances of each 
case and no bard and fast rule can bo laid down 
in that matter. A generous construction has to be 
placed on the enactment to restore a suit dismissed 
in default and a party should not be deprived of 
a hearing unless there is an indication of mis¬ 
conduct or gross negligence on his part, the main 
question to bo examined being only whether he 
intended to be in-esent at the hearing of the suit 
and did his best to do so. 

[6] Examining the record in that light, there 
is no denying of the fact that the plaintiff was 
throughout appearing through his pleader, Shri 
Narbada Charan Lai. There is no denying of the 
fact that Shri Lai was taken suddenly ill after the 
hearing of 3rd March 1951 and left for treatment 
and could not return by the date of bearing on 
17th March 1951. There is an affidavit by him 
that on that account he could not give any 
intimation to the plaintiff’ of the date of heaung. 
In the cii’cumstauces, the allegation, that le 
plaintiff' had no intimation of the date o e 
hearing, could not be refuted in the absence o 

any evidence to the contrary. That 
my opinion, there was sufficient ground 
non-appearance of the plaintiff oR oJf 

the case came to be called. He had done 
by engaging a pleader who in £ 

pearing at evci-y hearing and had it no 
tho sudden illness of the i^leader it ^ 

sinned that the suit would not have ® 

in tho mannoi- it did on 17-8-51. No blemish. 

therefore, could be attached to the p eacei, _ 
less to the plaintiff and as such in my ’ 

there was clearly a sufficient cause as require 

restoration of the suit. 
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[7] In the case reported in a.i.r. 1940 Rang. 
162, the pleader for the plaintiff was present at 
the very place in the next adjoining room and it 
was not said that he had not been able to hear 
the call. The iDleader also knew that he was likely 
to be engaged in another Court and therefore, it 
was held that it was his duty to get himself re- 
in-esented in the Court concerned. The facts, as 
I said, are entirely different and are distinguish¬ 
able from the facts in the case on hand and ap. 
plying the princii^e, as already pointed out, that 
sufficiency of ground depends upon the merits of 
each case, it is not difficnlt to observe that the 
decision in U Auiig Criji v. Govt, of Burma, 
A.I.R. 1940 Rang. 162 could not be applied. 

Cd] In the circumstances,-it is obvious that both 
the Courts below failed to exercise their discretion 
in a judicial manner and also decided the case 
with material irregularity and arrived at an 
incorrect decision. The revision petition is, there¬ 
fore, allowed with costs against the non-applicant 
who shall bear his own costs. The orders of both 
the CJpurts below, rejecting the application for 
restoration of the suit, are set aside and the suit 
is restored to file and is sent back to the trial 
Court for proceeding with it according to law 
from the stage reached on 17.3-1951. Counsel’s 
costs in this Court will be ns. 15 only for each 
party. The parties are ordered to appear in the 
trial Court on 12th May 1952. 

B. K.S. Revision allowed. 
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Jearanlal and another — Petitioners 


Gov¬ 


ernment of Bhopal and others — Non.petitioners- 
Misc. Civil Case Ko. 14 of 1952, D/- 12-7-1952. 

(a) Ccnsiitution of India, Art. 226— Application for 

writ of prohibition — Application for interim relief for 
temporary injunction — Application is maintainable 
only ii main petition is tenable—(Civil P. C. (1908). 
O. 39. R. 1 ). [L’ara 6) 

Anno. C. V. C. 0. 39, E. 1 K. 3. 

(b) Constitution of India. Art. 226_“Any other 
purpose”—Infringement of legal right is not included. 

A I'CtitioD, which inahcs a prievauce not against the 
infiin^ 111 - nt uf any right under Limp. Ill of tile Constitu- 
tion 1).U' av.iinst infringement of a mere legal right said to 
have been obtained or acajuire-l uu kr a loc.il .statute, is not 
touabie unUr Art. 220 and no writs available under tint 
Articl' ■ ati Ik; issuc-l : I. E. 19.52 S. C. 12, lid. on.', 

A. I. K. r.i^2 Ehoi'al 10, A. I. E. 1051 Na-' 47 (ir 

A. 1. E. llr.l Nag. 91; A. I. E. 1951 Nag. Idl; A. I. It! 

1951 V. 1’. A. 1. if. 1951 Oiis<:i }sl; A. I. K. 1952 T.-t'. 
1; A. I. E. 1 ‘.I-j 2 Cal. .;!1'); .V. 1. E. 1952 i’luij. .5S; A. 1. E. 

1952 i'nuj. 170; -V. 1. it. 19ii2 H. 1’. 35, rJmseiitid from. 

[I’ara 13] 

i?. I’lnij'irnni — for Petitioners; Covernmenl Advocate 
— tor oii-I'ctitioi crs. 

ELl'l'E[-N l’KS : L’oiirtwar/Chronologlcal/ 

(•52) A. 1. }l. 1952 S. C. 12 ; fl. L. E. (1951) Cut C37) 

(’52) A. 1. E. 1952 Hhoial 10 
(’52) A. 1. E. 19.52 O il. -315 : tST Cal. L. -T. 140) 

(’52) A. I. E. 1952 11, P. 35 

(’51) A. 1. E. 1951 Nag. 47 (1) : (52 Cri. L. J. 813) 


Paras. 

12 
0 

10 
10 
10 


(’51) A.I.R. 1961 Nag. 94 : (1. L. E. (1951) Nag. 5G3 F.B.) 

10 

(■51) A. I. R. 1951 Nag. 181: (I. L. R. (1951) Nag. 438):10 
(’ol) A. I. R. 1951 Orissa 81 : (10 Cut. L. T. 202) 10 

(’52) A. I. R. 1952 Punj. 58 : (53 Pun. L. li. 208) 10 

(■52) A. L R. 1952 Puuj. 176 ; (53 Puu. L. R. 443) 10 

(•52) A. I. R. 1952 T.-C. 1 : (1951 Ker. L. T. 714) 10 

(’51) A. I. R. 1951 V. P. 3 10 

Order. —The petitioners filed an application 
under Art. 226 of the Constitution for (a) issue of a 
writ of certiorari, to the Government of Bhopal to 
quash its order dated 18-4-1952, reinstating non¬ 
petitioner 3 and,or the order dated 20-6-1952 
and a notification of the same date passed by it, 
superseding the Municipal Board, Sehore, (b) a 
writ of prohibition to prevent the Government of 
Bhopal non.petitioner 1 from taking steps to 
implement the said notification and the non-peti- 
tioners 1 to 3 from giving effect to it as also the 
order, (c) a writ of prohibition or mandamus 
directing non-petitioners not to prevent the peti¬ 
tioners from exercising their legal tights as Chair¬ 
man and Member of the Board by holding meetings 
etc. including the legal right of selecting a candi¬ 
date for the post of the Executive Ofiicer from out 
of the applicants for it and (d) other ancillary 
orders. 

[2] In the same petition a prayer for an interim 
temporary injunction to restrain the non-peti¬ 
tioners 2 and 3 from taking charge from the peti¬ 
tioner 1 and an interim order as stated' in els. (b) 
and (c) above, was made. A scimrate application 
for issue of such temporary injunction, as stated 
above, is also filed, and this order disposes of the 
interim petition. 


[3] The main petition running into about 50 
paragraphs states a long history of the occurrences 
prior to the impugned notification and order. The 
gravamen of the whole petition lies in the condem¬ 
nation of tlie order and notification dated 20 - 0 .i 9.52 
said to have been passed, under s. ll ot the Act 
VI of 1910 (Described as Bhopal State !Municipali- 
tics Act), on the ground tluit it is mala fide, 
illegal, ultra vires and against jn inciples of natural 

justice, by which the fundamental and legal rights 
under tlio ^^lunicipal Act and the Constitution are 
infringed by the opposite parties (see pai-a. Ho) as 
no eiiual opportunity, under Art. 14 of the Consti¬ 
tution. was given to the applicants for the po.st in 
iespon.se to ihe advertisement of the ^Municipal 
Board and the Petitioners were deprived of their 
riglit to act ill accordance with the .sairl provision 
ot tiie Constitution. 

[ 4 ] Tlie non-petitioner 1 fileil an nftidavit that 
tlio notification lias already been acted upon and 
the charge of the ilunicijial Board ha.s been taken 
by the Colleetor-noii-peiitioner 2 and the non- 
petitioner 3 as ordered. 


[ 5 ] The non-petitioners opposed the interim 
application on tlie ground that tlie main ]xditioii 
it.se!f is not tenable in law and tliat the notilica- 
tion and the order sought to be impugned are per¬ 
fectly legal and proper. 
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[6] The interim petition has to be decided on the 
consideration of the tenability or otherwise of the 
main petition as, if the very basis of the interim 
petition is lost, then the ancillary petition falls to 
the ground. The basis of the right to file this 
petition is said to be that the fundamental right 
of the 47 ai^plicants or candidates for the post of 
the Executive Officer, for an equal opportunity 
under Art. 14 of the Constitution, is infringed. 
Obviously, therefore, it is not infringement of 
the fundamental rights of the iDetitioners under 
chap. Ill of the Constitution, but it is the infringe, 
meut of such right of some others, not on record, 
on which the petition is founded. 

[7] A perusal of the long petition clearly indi¬ 
cates that the petitioners have hardly any con¬ 
cern with the fundamental right of the applicants 
for the post or any anxiety to preserve such right. 
At no place is found any averment or statement 
to indicate how the petitioners are afl’ected by 
even the supposed infringement of rights of the 
said applicants. Even the names of these appli- 
cants are not stated in the petition and it is clear 
that it is the alleged infringement of their own 
legal rights, such rights alone under the Municipal 
Act that constitutes the basis on which the peti¬ 
tion is filed. 

C8] The question, therefore, is whether such 
petition is tenable in law', under. Art. 226 of the 
Constitution. It is said that an application for 
writs, under Art. 226, is tenable not only for the 
enforcement of any rights under chap, iii of the 
Constitution but also for any other purpose i. e. 
for the enforcement of even any legal right. 

[9] This very question, relating to the interpre¬ 
tation of this very clause or expression was before 
me in an earlier case as reported in Abdul Qadir 
v. Cu!>(odia7i of Evacuee Froperty, Bhopal State, 
A. i.^R. 1952 Bho. 16 and I have held that the 
expression means a purpose ancillary to the en- 
forcemont of the rights under chap, iii of the 
Constitution and none else and further that no 
such petition for the enforcement of merely a 
legal right is tenable. I may also add that my 
learned hroihor Shri Tribeni Saran (Ex-Addl. 
Judicial Commissioner) has taken the same view 
which has been referred to in my decision ibid, 

[10] As against this a large number of decisions 
of the different High Courts have been cited 
before me viz. Kanhaiyalal ^ulcha^td v. State 
of Madhya Pradesh, a. r. R. 1951 Nag. 47 (l), 
Laxmihai v. State of Madhya Pradesh, a. i. r. 
10-51 Nag. 94 (fb), Gopal Jairam v. State of 
Madhya Pradesh, A. l. R. 19-31 Nag. 181, Bama 
Goviml Siinjh v. Chief Covimtssioner Vindhya 
Pradesh, A. I. R. 1951 vindh Pra. 3. Baglnuiath 
Patnaik v. State Transport Authority, Orissa, 
A.i.R. 1951 orissa 81, In re Dr. John Matthai, 
A.i.R. 19.52 Trav.-c. 1, Carlsbad Mineral IVaier 
Mfy. Co. Ltd. V. 11. M. Jagtiani, A.I.R. 1952 cal. 
315, Mangal Sain v. State of Punjab, A.I.R. 1952 
punj. 58, Raj Krishan v. Chief Commissioner, 
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Delhi, A.I.R. 1952 Punj. 176 and Wazir Chand 
V. State of Himachal Pradesh a.i.r. 1952 Him. 
Pr. 35. 

Cll] With all my respect for the learned Judges 
and in all humility I am constrained to say that 
a close perusal of the cases clearly shows that the- 
learned Judges, who made observations supporting 
the view sought to be urged here that the ex¬ 
pression “any other purpose” means and includes 
“enforcement of a legal right,” do not seem to 
have indicated the reasons in support of their 
view expressed or for the above interpretation of 
the expression “any other purpose.” In my order,, 
in the above case ibid, in paras. 10 and ll at 
p. 18, I have tried, to the best of my ability and 
after due consideration, to adhere to the rules of 
interpretation and I must confess that I could not 
get away from the force of the reasoning as found 
in the said paragraphs. During arguments in this 
Court I expressed that I w’as prepared to be dis¬ 
lodged from the*positioni taken if I w’as satisfied 
that the opposite view was justified by some* 
reasoning with reference to the rules of interpreta¬ 
tion as has been stated in the above paragraphs. 
In no case cited before me was such an attempt- 
made and in the circumstances, I am constrained 
to observe that I cannot persuade myself to depart 
from the view I have already taken. 

[12] The Supreme Court, in its decision in- 
State of Orissa v. Madan Gopal Rungata, a.i.r. 
1952 s. c. 12 has, in para. 5, observed as follow's : 

“The language of the Art. (226) shows that the issuing 
of writs or directions the Court is founded only on its 
decision that a right of the aggrieved party under part III 
of the Constitution {Fundamental Bights) has been in- 
fringed. It can also issue writs or give similar directions 
for any other purpose. The concluding words of Art. 226 
have to be read in the context of what precedes the same.. 
Therefore the existence of right is the foundation of the 
exercise of jurisdiction of the Court under this Article. ’ 

[ 13 ] An attempt was made by the learned 
counsel for the petitioners to refer to the facts of 
the case and it was urged that the learned Judges 
w'ere dealing in that case w'ith the grant of a 
temporary injunction for the purpose of enabling 
the aggrieved parties to circumvent the provisions 
of s. 80, Civil P. C., while that was not so in the 
case on hand. The facts in each case are bound 
to be different but it is the principle or the rule- 
laid dow’n that has to be examined. The cupreme- 
Court has obviously, in the above case, laid down 
a rule indicating the interpretation of the ex- 
pression “any other purpose”, in Art. 226 of the 

Constitution and in my opinion, I from it u 
support to the view which I have taken m & 

case noted above. That being so, in my opinion, 
the petition, which makes a grievance not agains 

the infringement of any right 
of the Constitution, but against infringement of a 
mere legal right said to have been obtaine or 
acquired under a local statute, is not tena e 
under Art. 226 of the Constitution and no writs 
available under that Article can be issued. 
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[14] Lengthy arguments, to seriously condemn 
the notification and the order dated 26-6-52, were 
addressed in this Court and it was also sought to 
be urged that in the absence of a temporary 
injunction, as prayed for, the petitioners would 
sufter an irreparable loss and substantial injury. 
In my opinion, however, it is not necessary to 
enter into the merits or de-merits of the said 
notification and the order, and in fact to my 
mind, such an attempt would be beyond the scope 
of this Court’s jurisdiction while considering the 
main petition itself and much more so in consi¬ 
deration of the interim application. The main 
petition itself being untenable, the ancillary peti¬ 
tion, for a temporary injunction, falls through and 
cannot be allowed. 

Ci5] In this view, then, the application for 
temporary injunction, as sought is rejected with 
costs. 

AlB.G.D. Application rejected. 
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Ganpatram and others — Defendants-Appel- 

lants V. Ramcharan and another _ Plaintiffs- 

Respondents. 

First Appeal No. 1 of 1951, D/.6.H-1951. 

Court.fees Act (1870). S. 7 (iv) (f) and Sch. II, 
Art. 17 (vi)—Suit for partnership accounts — Proper 
court-fee on memo of appeal preferred from prelimina¬ 
ry decree by defendant. 

The proper Court fee on the memorandum of appeal by 
the defendants challenging the preliminary decree declar¬ 
ing the existence of partnership which was denied by them 
and for rendition of accounts is as on the valuation of the 
plaint under S. 7 (iv) (f) and not as fixed under Sch. If, 
Art. 17, Cl. (vi), Court-fees Act. Once the valuation for 
the suit is accepted that valuation would continue for the 
purposes of court-fee for all the proceedings taken in the 
suit as also in the subsequent proceedings. 

(Nntc—li\ this case the suit was valued at a sum of 
Rs. 21,21C for purposes of court-fees and this valuation 
was not ebaUenged). A. I. R. 1917 Mad. GG8 (F. B.). Foil.; 
Case law referred. [Paras 4 8] 

Anno. C. F. Act. S. 7 (iv) (f), N. 8. 

Molid. Yakiib and B. L. Vertna—for Apitellants; G. P. 
Jaiatval—for liespondents. 

REFERENCES/Courtwar/Chronological/ Paras 

(’22) A. I. R. 1922 All. 228: (44 All. 542). 6 

(’37) A. I. It. 1937 All. 465: (170 Ind. Cas. 119). G 

(’34) A. I. K. 1934 Cal. 78G: (152 Ind. Cas. 97). 7 

(’37) A. I. R. 1937 Lab. G94: (I. L. R. (1937) Lab. 19G). 

7 8 

(’IG) 39 Mad. 725: (A. I. R. 1917 Mad. 6G8 F. B.) 6 7 8 
(’38) A. I. R. 1933 Mad. 435: (I. L. R. (1938) Mad.’ o’oS 
F. B.) 7 

(’43) A. I. R. 1943 Nag 13: (I. L. R. (1943) Nag 17) 8 

(’47) I. L. U. (1947) Nag. 933: (A. I. R. 1948 Nag. 223) 3 

(’41) A. I. R. 1941 Oudh G22: (17 Luck. 246). 5 

(’35) A. I. R. 19.35 Pat. 390: (14 Pat. G58 S B ) 7 

(’27) A. I. It. 1927 Sind 100: (21 Sind L. R. 377). 7 

Judgment. —This is an appeal by the clefen- 
dants against the primary decree for dissolution 
of partnership and rendition of accounts in favour 
of the plffs-respondonts. The suit was valued at a 
sum of rs. 21,216 and odd for purposes of court- 
fees. The defts. denied the partnership and their 


liability to render accounts. They now file this ap¬ 
peal and have paid court-fee of rs. 10 only and a 
preliminary objection is raised by the respondents 
regarding it urging that the court-fee should be 
paid as on the plaint. 

[2] The point for determination is what is the 
proper court-fee on the memorandum of appeal by 
the defts. challenging the preliminary decree de¬ 
claring the existence of partnership which was 
denied by them and for rendition of accounts? Is 
it on the valuation of the plaint under S. 7 (iv) (f) 
or as fixed under sch. ii, Art. 17, cl. (vi), Court, 
fees Act? On behalf of the appellants it is urged 

• that it is not possible to assess the value of the 
decree and therefore the fixed court-fee alone 
could b^ paid. On the other side it is urged that 
it should be paid on the valuation of the plfi’s suit 
the decree in which is sought to be wholly set 
aside. 

[3] Section 7, para (iv), cl. (f) runs as below;— 

“Id suits for account according to the amount at which 
the relief sought is valued in the plaint or memorauduin 
of appeal: 

In all such suits the plff. shall state the amount at which 
he values the relief sought.” 

It would thus appear that it is only the plfl‘. who 
has been given a right under the law to state the 
amount at which he values the relief. Schedule ii, 
Art. 17 (vi) runs as below; 

“Plaint or memorandum of appeal in each of the follow¬ 
ing suits:— 

Clauses (1) to (v). . . . 

Clause (vi)—every other suit where it is not possible to 
estimate at a money value the subject-matter in dispute 

and which is not otherwise provided for by this -Act. 

Rs. Ten.” 

It would then appear that it has been held in 
several decisions of the difierent High Courts that 
even lender s. 7 (iv) (f), the plff. is not left to his 
own arbitrary valuation of the claims, but is 
liable to put ui) a rciisonable valuation in the 
light of the allegations in the plaint. Reference in 
this connection may bo made to Attar v. 

Manokar Simjh, i. L. r. (1947) Nag. 933. In that 
case it has been observed; 

“The Court will not ordinarily correct the plff's valuation 
except in a clear case where the disparity is so great as to 
show that tlie pUt. has not endeavoured to fix a fair value 
at all but has simply set down a figure which is uureason- 
able and bears no relation to the value of the right litigat¬ 
ed. It is entitled to reject the plaint if the pill's vulvuition 
is arbitrary and unreasonable aud leave the pltf. to coirect 
the valuation or to have the plaint rejected.” 

It is thus obvious that the question of proper 
valuation of a claim for juirposos of com t-fees 
cannot be divested from the other allegations in 
the iilaint. In the case on hand, the pltls. stated 
that in view of the statement as contained in the 
note of Diwali of 1946, tlioy considered that a sum 
of over RS. 21,000 may be due to them. The defts. 
denied the fact of partnersliip and their liability 
to render accounts, but defendant 1 admitted the 
execution of the note wliile the otlier defts. have 
not specifically denied it. It may be noted tliat 
none of them has challenged the valuation of the 
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suit as made by the plffs. for the purpose of court- 
fees. 

[4j Now the question is whether in these 
circumstances the defts. can urge that the valua¬ 
tion of the preliminary decree dissolving the 
partnership and ordering the defts. to render 
accounts could not be assessed. In my opinion, 
the contention cannot be accepted. Even other¬ 
wise, the defts. challenging the jireliminary decree 
in such suits, have to put up the same value in 
the appoiil as in the jilaint. 

Co] The appellants’ learned counsel referred to 
the decision in NanJiesinfjh v. Hajii Naram, 
A. I. R. 1941 oudh 622, where it is observed: 

“In an appeal against a preliminary decree for accounts 
in a suit for profits it is not i)o.ssible to estimate at a 
money value the subject-matter in dispute, the only 
question in appeal being whether the appellant is liable to 
lender accounts, there being no decree against him for any 
specific amount.” 

I have iierused the judgment and it appears that 
it was not a suit for rendition of accounts and this 
ha.s been specifically pointed out. In regard to the 
question on hand, there is no discussion in 
support of the observation: 

‘T think it is not i)ossible to estimate at a money value 
the subject-matter in dispute in the appeal filed in the 
lower court.” 


Reference is then made to the decision in 
Kanhaii/alal v. llaju Sarup, a. i. r. 1922 all. 
228 . A perusal of tlic judgment in that case clear, 
ly shows that there the defts. had challenged the 
valuation of the claim for purposes of court-fees 
in llie irial of the suit itself. This has been pointed. 

ly rC'lCM-red to in the observation: 

Oil the whole, taking the words of tlic Section as they 
stand. 1 ihink that the appellant is allowed the option of 
placinc his own valuation iqxju the memoi’andum of appeal 
in a c.iisc like the present.” 

It is thus clear tlmt in that case the decision was 
as stated above because the defts. had challenged 
tliG valuation of the claim from the beginning. 
That is not so in tlie case on hand. 

[y>. rieferencc was then made to the decision in 
V. I\Lurli Prasad, a. l. R. 1937 all. 465, 


wlic're it was held that 

*‘llie v;iln-.tion in the plaint was intended by the plff. to bo 
a valualii'ii <-t' llic fiua.l decree ami not of the preliminary 
flceic.-. Ji tiic licit, had appealed against the final decree, 
ho wuul'l liavi- to pay coui t-foo on wlmtevcr sum was found 
duo to r'r.'.’ pill. Thit as the <lcl’t. had cnly ai)]iculol against 
tin; I ;• lin.ina.vy ilcerce ho was entitled to value that })reli- 
ininaiy di.t ix-c at any .sum which lie considered suitable.” 

'rhi.= lully support.s tliG appellants and tiiere 
is an ol)^(•r^■!ltion whitli indicates that in that suit 
tl.e \MU. valued the claim at its. 2 , 1000 /- for a final 
dec';i i- :i)id not for a preliminarv' dociec. I have 
peni't d tin* judgiiu-nt and do )iot find anything in 
snpjn.iri ot lids ol'servation. In mv’ opinion, that 
v\as obviously a tentative value as near as possi¬ 
ble to tlu‘ claim. The decision doe.s not follow the 
view as found in V. Periade- 

Tc)}(/>i>(, ay Mad. 725 (f. u-)- 

Ct ()n the otln-r .side reference was made to the 
decision in I'irm of MaJtoined liahmoo Mawji v. 


Ibrahim Gangji, A. i. r. 1927 sind 100, where it 
was held that: 

“Where the plS. has obtained a preliminary decree for 
an account and the deft, or the plS. appeals against the 
decree, the valuation once fixed by the pl3. must be adher¬ 
ed to unless the subject-matter of the appeal is not identical 
with that of the suit in which case, of course, it is open to 
the appellant to value the subject-matter of the appeal 
differently and to pay court-fees thereon.” 

The decision follows the case in Srinivasacharlu 
V. Perindevamma, 39 Mad. 725 (f. b.) and a 
previous decision of the same High Court. In 
the decision in Kailash Chandra v. Narayan 
Chandra, A. i. R. 1934 cal. 786 the same rule is 
laid down and it has been specifically pointed out 
that: 

“Where therefore a suit on accounts valued at as. 1,200/* 
is decreed for Rs. 9154/- the appeal on such a decree should 
be valued at the enhanced sum.” 

In the decision in Deoji Goa v. Tricumji Jivan 
Das, A. I. R. 1935 Pat. 396 (s. B.), it was observed 
that: 

“WJicre in a suit for dissolution of partnership and 
accounts a preliminary decree is passed, the deft, is entitl¬ 
ed to place his own valuation which is not arbitrary upon 
the memorandum of appeal and the court is bound to 
accept the memorandum at this valuation. But it does not 
preclude a court hereafter from deciding on sufficient 
materials that the memorandum has in fact been under¬ 
valued and calling upon the deft, to correct his valuation.” 
The w'hole case-law has been discussed at length 
and though at the beginning it appears that the 
observations supported the valuation under 
sch. II Art. 17 (vi), in the end reverted to the 
position that in such a case though the deft, 
values the memorandum of appeal at his own 
choice, still he could be called upon to pay the 
full court-fees on the ground that the memo¬ 
randum has been undervalued, the best material 
in support of such order being the valuation and 
the allegations in the plaint. The decisions in (l) 
J\Ialik Feroz Din v. Malik Mohd. Din, A. i. R. 
1937 Lali. 694 and ( 2 ) In re Dhanim Kodi 
Mavakkar, .4. i. R. 1938 Mad. 435 (f. b.) fully 
support the contention of the respondents and it 
has been held that in such cases the court-fee is to 
be paid on the valuation as found in the plaint. 

[8] In Sheoram Sitaram v. Atma Pam Baghoji, 
A. I. R. 194:1 Nag. 13, it has been held, following the 
decision in Malik Feroz Din v. Malik Mohd. Din, 
A. I. R. 19.37 Lah. 69-1 that: . , . -.i 

“Where plit’s suit for partnership accounts ip the ri 

court was vuliiefi at Ks. 5250, for purposes of jurist ic 
and court-fee, aud it is against the decree mssccl in su 
suit that an appeal is filed claiiniug dismissal of ® , 

its entirely, the same valuation continues tbroug 
litigation and the ‘deft.-appellant has no right to value tne 

relief arbitrarily at a lesser figure.” 

It would thus appear that all the High CouHs 
above referred to have consistently followed e 
decision in Srinivasacharlu v. Perindevamma, 
39 Mad. 72-5 (f. r.) and it has been held that once 
the valuation for the suit is accepted or ecu , 
that valuation would continue for the puipoaes 

court-fees for all the i^roceedings taken m ® 
as nlso in the subsequent proceedings. I. ei’e 
find that the defts. in this appeal have to pay 
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the same court-fees for their appeal as paid on 
the plaint under s. 7 (iv) (f), Court-fees Act. 

[9] It is, therefore, ordered that the appellants 
shall pay additional court-fee to make up the total 
court-fee as required above. As the learned Counsel 
for the appellant prayed for time to make up the 
deficiencN', if any, it is ordered that it be made 
up on or before 4-12.51. 

B, V.S.B. Ordered accordingly. 


A. I. R, 1952 Bhopal 39 
Sathaye J. C. 

Gangaram Nathuram — Applicant v. Behari¬ 
lal B rijln I—'Son -A ppl icaiit . 

jrisc. Case No. 7 of 1951, D/-2S-9-1951. 

(a) Civil P. C. (1908), O. 47, R. 3 — Application for 
review—Filing of copy of judgment, decree or order 
not necessary—(Limitation Act (1908), S. 12). 

According to the practice of the Judicial Commissioner’s 
Court at Bhopal copies of judgment and decree or copy of 
order sought to be reviewed are not required to be tiled 
along with the application for review. Hence, an applica¬ 
tion for review filed within limitation is i^evfectly com¬ 
petent even if not accompanied with copies of judgment 
and decree. [Para 7] 

Th^ provisions of Cls. (2) and (3) of S. 12, Limitation 
Act, would bo attracted only when copies of the judgineut 
and decree or a copy of tho order, sought to be reviewed 
accompany the application for review: 17 All. 213 (F.B.) ; 
A. I. H. 1938 Lull. 295, Ilel. on', i Bom. 414. lief. 

[Para G] 

Anno. C. P. C., O. 47, K. 3, N. 2, Pts. 3. 4; Limitation 
Act, S. 12, N. 29. 

(b) Civil P. C. (1908), O. 47,-R. 1 _ Sufficient 
reason. 

A review cannot be granted'where the review is asked 
for to enable the applicant to raise points which he could 
and ought to have raised at the former hearing, esi^ecially 
when the point involves new allegation of fact. [Para 8] 

Anno. C. P. C., 0. 47. R. 1 N. IGb', Pt. 1. 

(c) Civil P. C. (1908), O. 47, R. 1 — Sufficient 
reason. 

A review cannot be granted where the petitioner seeks to 
reopen the same matter over ag-.uu ou frivolous and vexa- 
tiou.s grounds. [Paras 9, 10] 

Dicta: “It has been observed that the praetioo of filing 
review petitions on frivolous uud vexatious grounds iu 
becoming too comnion at this place and I would draw the 
attention of the Bar to the need of examining the law 
before the litigants arc advised to rush to courts with such 
petition.” [Para 12] 

Anno. C. P. C., 0. 47. R. 1. N. 1Gb. 

(d) Civil P. C. (1908). O. 8. R. 5— Plaintiff claiming 
mesne profits at a particular sum per year—Defendant 
merely denying his liability for profits without any 
specific denial as to the quantum of profits—Defendant 
must be deemed to have admitted the quantum of pro¬ 
fits claimed if his liability is established. [Para 11] 

Anno. C. P. C., O. 8. R. 5, N. 2 

li. C. Hai — for Ayidicant; Xihalani — for Xon-Ap- 
plicant. 

REFEKENCKS: Court war/Chronological/ Para« 

(’95) 17 AH. 213 : {1S95 All. W. N. G1 {F.B.} ). 5 

(’51) Misc. Civil Case No. 11 of 1950-51, D/.G.2.1951 
(Bhopal). S 

(‘79-80) 4 Bom. 414. 5 0 

(’38) A. I. R. 1938 Lah. 295 : (175 Ind. Cas. 42). 5 

Order. —This is a petition for review of the 
judgment and decree in second Ap^peal no. 52 of 


1950-51 in the Court of the Judicial Commissioner, 
filed by the respondent in the appeal, 

[2] The non-applicant-plaintifl:' sued the appli- 
cant.defendant for possession of a portion of a land 
and the suit was decreed by the trial Court, but 
the first appellate Court dismissed it. The Court, 
however, in the above appeal set aside the decision 
of the first appellate Court and decreed the claim. 
The resiiondent in that appeal now seeks review of 
the said decision. 

[3] The judgment in the second appeal was 
delivered on 22 . 11..50 and the application for 
review is filed on 20.2-51 without being accom¬ 
panied by copies of the judgment and the decree, 
which, however, were filed only on 3-9-51. A 
number of grounds are stated in the petition for 
review which can be crystallised in the main 
grounds as below, viz: 

(a) that tlie Court did not consider certain pro¬ 
visions of the Bhopal Land Revenue Act which 
went to the very root of the tenability of the suit; 

(b) that the Court should have accepted the 
finding of fact that the ag^-eeinent to reconvey was 
separate from the terms of the sale deed and 
should have held s. 92, Kvidenee Act, inapplicable; 

(c) that the Court failed to notice the last por¬ 
tion of tlie sale deed which gave a right to the 
plaintiff to sue for refund of its considei-ation; 

(d) that the Court had not properly appreciated 
the plea of fraud; 

(e) that there was no evidence on the quantum 
of mesne profits in the absence of which no decree 
should be passed for such i^rofits. 

[ 4 ] On behalf of the non.applicant it is contend- 
ed that copies of the judgment and decree, in the 
second appeal sought to be reviewed, should have 
been filed on record along with the application for 
review and in view of the delay in filing them, 
the petition was barred by time; that no petition 
for review could lie on the grounds raised. 

[ 0 ] The first point for determination, theroforo, 
is whether the copies of the judgment and decree 
sought to be reviewed should ha\'e been filed with 
the petition for review and if so, whether the ap. 
plication was barretl by time and was liable to be 
dismissed. Ou behalf of the applicant it is contend¬ 
ed that no such copies of the judgment and decree 
were required to be filed with the petition and as 
such the application, even -sNifchout them filed on 
the .S9th day since the date of the judgment was 
within time. Reference is made to the decisions 
in Wajidali Shah v. Natral K/.dior, 17 all. 213 
and ( 2 ) Jotvandsingh v. Alasingh, a. i. r. 
19:38 Lah. 295. The non.aj^jdicant refers to the 
decision in Adarji Edidji v. JIanikJi Ediilji, 

4 Rom. 414 in support of hi.s contention. 

[0] I have carefully j)oru>cd all these tlireo 
decisions. The contention of tho non-applicant is 
tliat the provisions of n. 3 of o. 47 read with tlio.so 
of R. 1 of o. 41, Civil P. C. lay down the reciuire- 
ment of the copies of judgment and decree, sought 
to be revised, accompanying the petition for 
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review. It is also contended that s. 12 , Limitation 
Act also indicates such requirement as under it, it 
is laid down that the period requisite for obtaining 
these copies shall be excluded while computing 
the period of limitation for an application for 
review. The decision of the Allahabad High Court 
above referred to takes notice of this contention 
with reference to the provisions of s. 625 read 
with those of s. 541, Civil P. C. of 1887 and the 
judgment of His Lordship Sir John Edge, Chief 
Justice deals with the contention as is now made 
before me. It would also appear that His Lord- 
ship has referred to the decision of the Bombay 
High Court in Adarji Edulji v. Manikji, 4 Bom. 
414 , and has remarked that the learned Judge, 
who decided that case, gave no reasons for the 
view that he held. 

The contention on behalf of the non-applicant, 
on the basis of the provisions of s. 12 , Limitation 
Act, has been dealt with at p. 216 and though I 
must confess that the reasoning does not appear 
to be entirely satisfactory, still that is a view 
which could be reasonably taken. My hesitation 
in accepting wholly the reasoning of His Lord- 
ship lies in the consideration that the provisions 
of els. (2) and (3) of S. 12, Limitation Act, would be 
nugatory or would have no meaning if they are not 
enforced by the Court. To my mind, however, in 
the absence of any provision requiring filing of a 
copy of an award for an application to set it aside, 
the provisions of sub-cl. (4) of S. 12. Limitation 
Act are automatically nugatory. In my opinion, 
therefore, it is possible to hold, as has been held 
by His Lordship, the Chief Justice of Allahabad 
High Court, that the provisions of els. (2) and (3) 
of s. 12 , Limitation Act, would be attracted only 
when copies of the judgment and decree or a copy 
of the order, sought to be reviewed accompany 
the application for review. This view as expressed 
by the learned Chief Justice, has been accepted 
by not less than five judges of the same Court in 
the same case. 


It] It must also appear that at the time when 
the case came np to be heard by the Bench of the 
Allahabad High Court, it was not the practice to 


file copies of the judgment and decree or a copy 
of the order, sought to be reviewed, with the 
petition for review. That again was one of the 
considerations which influenced the Judges 
caid High Court in taking the view they did. 
During the short course of the existence of the 
.Tvidlcial Commissioner’s Court, so far as I know, 
it is not the practice to submit copies of judgment 
aivl aecree or copy of an order sought to be 
revierx-ed, along rvith an application for ™v>ew- In 
tliG circumstances, in my opinion, the contention 
of the applicant, that it nas not necessary to file 
such copies with the petition, can be safely accept¬ 
ed. The same view has been taken by the Lahore 
Hi"li Court in the decision referred to above. The 
decision, however, does not seem to have consi¬ 
dered the provisions of s. 12, Limitation Act, and 


it is based apparently on the consideration of the 
futility of filing copies of the judgment and decree 
or copy of an order with an application for review 
because the very record, in which that judgment 
and decree or order were passed, was bound to be 
put up before the Court concerned, being its own 
judgment and decree or order. Agreeing with the 
decision in the above two cases, I find that copies 
of the judgment and decree, sought to be reviewed, 
were not required to be filed with the petition for 
their review. That being so, the present applica¬ 
tion filed on 89th day, is within time. 

[8] The next point for determination is whe¬ 
ther a review can be allowed on the grounds 
raised. The first ground is that the court did not 
consider certain provisions of the Bhopal Land 
Revenue Act. It is urged that the defendant was 
obviously a ‘Shikmi’ holder of the land and there¬ 
fore, firstly the suit to eject him could not lie in 
a civil court and secondly that the transfer could 
not take effect without the sanction of the Nazim 
and reference is made to ss. 200 and 188 , Bhopal 
Land Revenue Act. In my opinion, the conten¬ 
tion is unsound and is also vexatious. It must 
firstly be pointed out that no such contention was 
made in the first appeal, much less in the second 
api)eal and I am perfectly clear that it is nothing 
but an attempt to raise a point which the appli¬ 
cant could and ought to have raised in the appeal 
itself and no review can be granted on such a 
point. I would only refer to my own observations 
in para 5 of my order d/- 6-2-1951 in Mt. Mah- 
muda BeguTfi v. Iftikhar AH IChtxii, Misc. civil 
case NO. 11 of 1950-51 (Bhopal) where it has been 
observed : 

“I must, however, make myself clear that a court has 
to deal with only the contentions raised before it and 
disputed. In a civil case, the parties are bound by their 
pleadings and their contentions, if any, and no court is 
entitled to look beyond the pleadings or the contentions 
as made before it. That being so, if no other point was 
pressed, it was beyond the powers of both the courts to 
examine other questions unless they were questions of law. 


The learned counsel for the applicant urges that 
the point, which he has raised, is a question of 
law, as it goes to the very root of the tenability 
of the suit in a civil court. It must, however, 
appear that the contention is unsound in view o 
the fact that it is forgotten that the question in- 
volved a question of fact viz : whether the uejen* 
dant was a Shikmi holder as defined in ^ ’ 

Bhopal Land Revenue Act (iv ’ 

was never the ease of the defendant that be v as a 

Shikmi holder and such allegation 
cannot be permitted to be introduced, ibat oeing 
so, I am clear that no review can be al owe 
this ground. .- 

[9] Taking up the grounds that the coijrt shoifid 
have accepted the finding of fact that the agr 
ment to reconvey was separate from 
the sale-deed and should nave held s. 92, m 
A ct inapplicable and that the court , f! ^ 
l>erly appreciated the plea of fraud, I am 
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jboth the contentions have been dealt with in 
iparas. 4, 5 & 6 of the judgment and the present 
attempt to reagitate the point is nothing, but 
frivolous and vexatious. 

[10] Taking up the ground as stated in cl. (c), 
noted in the earlier part of this order, that the 
court failed to notice the last portion of the sale- 
deed which gave the plaintiff a right to sue for 
refund of the consideration, that again has been 
dealt with in para. 7 of the judgment. It must be 
remembered that a perusal of the last portion of 
the sale-deed would clearly indicate that the relief 
of refund of consideration was not the only relief 
made available under even that portion of the 
sale-deed, and if the plaintiff had, under the law, 
another relief available to him, there was nothing 
to confine him to merely the relief of refund of 
consideration alone. It was never pleaded by the 
defendant that this was the only relief available to 
the plaintiff* and no other relief could be awarded 
and the present attempt is nothing, but to reopen 
the same matter over again which the petitioner 
cannot be allowed to do. 

[11] Going over to the next ground viz : regard¬ 
ing the award of mesne profits in the absence of 
evidence in support of the quantum, an important 
rule seems to have been forgotten by the appli¬ 
cant in this behalf. A perusal of the plaint shows 
that the plaintiff claimed profits at the rate of 
Rs. 05 per year. In answer to this, the defendant 
applicant merely stated that he denied his liabi¬ 
lity for the profits. There was no specific denial 
of the quantum of the profits with the result that 
that portion could be deemed to be admitted. This 
would be perfectly clear from para 4 of the addi¬ 
tional pleadings in the w’ritten statement of the 
defendant. A perusal of Para. 8 of the judgment 
in the second appeal clearly indicates that firstly 
this contention was not even sought to be made 
while arguments were heard in the appeal and 
secondly it was, though briefly, still considered 
and as I have already observed, the contention 
could not bo raised by the petition for review. In 
the circum.stances, I am clear that no petition for 
review of the judgment and decree is tenable on 
the grounds rai.sed in the petition. 

[ 12 ] It has been observed that the practice of 
filing review petitions on frivolous and vexatious 
grounds is becoming too common at this place 
and I would draw the attention of the Bar to tlie 
need of examining the law before the litigants are 
advi.sed to rush to courts with such petitions. The 
petition for review is, therefore, dismissed with 
costs and it is ordered that the applicant shall 
pay the costs of the non-applicant. Pleaders’ foes 
for each party will be rs. 50 if certified in time. 

B/K.S. _ Peti tion dismissed. 
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Mohrd. Siddiqite and another _ Applicants v. 

Nandkishor and another _ Non.Applicants. 
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(a) Civil P. C. (1908), O. 9, R. 9—Order of restora¬ 

tion made, subject to payment of costs of defendants 
by certain date — Costs paid and accepted by defen¬ 
dant’s pleader — Restoration cannot be challenged — 
(Evidence Act (1872), S. 115) : A. I. R. 1930 Mad. 268, 
Rel. on. [Para 4] 

Anno. Evi, Act, S. 115, N. 8, 24, 25; C. P. C., O. 9, 

R. 9. N. 13. 

(b) Civil P. C. (1908), O. 9, R. 13 — Application for 
restoration by pleader’s clerk, whether in order. 

In order that an application presented by the pleader’s 
registered clerk should be in accordance with law, it 
should bear not merely the signature of the party but also 
the signature of the pleader, so as to indicate that the 
clerk was acting on behalf of his master : S. A. No. 62 of 
1950-51, D/. 8-11-1950 (Bhopal). Eel. on. [Para 6] 

Anno. C. P. C.. 0. 9, R. 13. N. 15. 

(c) Civil P. C. (1908), O. 9. R. 13 — Restoration ap¬ 
plication presented by pleader’s clerk — No objection 
that presentation was not proper, taken—It must be 
deemed to have been waived — (Evidence Act (1872), 

S. 115) : A. I. R. 1924 Lah. 296, Eel. on. [Para 7] 

Anno. Evi. Act, S. 115, N. 8, 24; C. P. C., O. 9. R. 13, 

N. 2. 15. 

Kazi Mohd. Umar — for Applicants ; R. J. Eai and 
Nihalani—for Non.applicants. 

REFERENCES: Courtwar/Chronological/ Paras 

(’50) S A No. 62 of 1950-51, D/- 8-11-1950 (Bhopal). 6 
(’24) AIR 1924 Lah 296 : (69 Ind Cas 365). 7 

(’97) 20 Mad 87 : (2 Weir 470). G 

(’30) A I K 1930 Mad 2GS : (123 Ind Cas 337). 4 

(•39) A I R 1939 Rang 1 : (180 Ind Cas 5G5). C 

Order. —This is a revision by the defendants 
non-applicaiits, against the order dated 27-1-51 
restoring a suit to file passed by the Subordinate 
Judge, Begumgauj. 

[2] The suit for a sum of rs. 5694 was, after the 
whole of the evidence except of one witness, 
pending in the Court of the Subordinate Judge, 
Begumganj, fixed for 8-11-50, when it was dismiss¬ 
ed for default, in the presence of the defendants. 
An application dated 23-12-50 was filed in that 
Court on 26-12-50 alleging that an application 
dated 2-12-50 was filed on 6-12-50 by Abdul Rashid 
Beg, Clerk of Shri R. C. Rai, Advocate in that 
very Court, but was returned by the Judge with¬ 
out any order as the record was said to be at 
Raisen and therefore it was filed in the Munsiff’s 
Court at Raisen who returned it on 8-12-50 for 
presentation to the proper Court but it was 
actually returned on 23-12-50 and therefore it was 
filed on tliat latter date. The reasons for the non- 

appearance of the plaintiff’s on 8-11-.50 were also 

shated and supported by an affidavit. The allega¬ 
tions were denied by the defendants who also con. 
tended that the application was bar-red by time. 
The Subordinate Judge, on 27-1-51 restored the 
suit to file subject to payment of rs. so as cost 
which the defendants’ pleader received and the 
suit was restored. 

[3] The defendants now come up with this re¬ 
vision petition and contend that no application 
was filed in the Court of the Subordinate Judge 
on 6-12-50 and even if it was filed, it was not pro- 
perly presented and as such the application dated 
23-12-50 was barred by time. The non-applicants 
contended that the application was presented, on 
6-12-50, by the pleader’s clerk, but it was returned 
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though properly presented by the clerk, and was 
thus within time; that no such objection was 
raised in the lower Court and it could not be 
raised now; that the defendants’ pleader having 
received the cost for restoration of the suit, can- 
not challenge the order. 


[4] The first point for determination, therefore, 
is whether the applicants (can?) challenge the order 
despite their pleader accepting the costs for resto¬ 
ration of the suit. It must appear that the order 
of the Goui’t was that the application for restora¬ 
tion was allowed on payment of rs. 80 as cost 
w'hich wore to be paid on the next date. It was 
further ordered that if the costs were not paid, the 
order shall stand cancelled. There is no denying 
of the fact that this amount of RS. 80 was received 
by the pleader’s clerk and that the suit was re¬ 
stored at the next hearing. It would thus appear 
that the defendants through the pleader, accepted 
the order of the lower Court in so far as it related 
to the payment and receipt of the cost of restora¬ 
tion. The question, therefore, would be whether 
they can accept one part of the order and chal¬ 
lenge the rest. The principle was discussed in a 
decision of the Madras High Court in Vciikata- 
I'in/iiilio V. Rama A.i.R. 1930 Mad.268 

and it was observed that: 

“Wheu au orilcv shows plainly that it is iuten'lcd to 
take ctTect in itsentivety and that several parts of it de- 
pen I upon each other, a person Ciiunot adopt one part and 
repudiate another. ]’'or instance, if the Court directs that 
the suit shall be restored on the plaintiR's paying the costs 
of the opposing party, there is no intention to boue6t the 
latter except on the terms mentioned in the order itself. 
If the party receives the costs, his act is tantamount to 
adopting the order. But if a party receives benefit receiving 
his right to object to the or<ler, he will not in that case be 
precluded from attacking it.” 

It is thus obvious that the principle of estoppel is 
applied to the circiniistance.s and tlie decision fully 
applies to the case on hand. In the circumstances, 
1 find that the defendants (who?) have received, 
through their pleader, the cost for restoration of 
the suit, cannot now challenge the order of restora¬ 
tion and thfur revision iictition is liable to be dis¬ 
missed oil this ground alone. 


[o] The next point for determination is whether 
the application dated 2 -i- 2 -",o was properly present¬ 
ed on »>.l2-oU ill tlie Court of the Sub-Judge, 
Ilegumgani. The application dated 2:3.12-50 had 
clearly slated the circumstances under whicli it 
was filed on that date. Along with it was filed the 
application dated 2-12-50 on which thoMunsift’, Rai- 
sen has cuidor.sod his order on 8.12.50. The question 
was whethoi- the application was presented to the 
Sub-Judge, llegumganj, on 0-12-50. In this con- 
nection it is worthwhile to examine the affidavits 
of not only the non-appHcant. Nandk.shor, but 
also of the applicant, Mohd. Siddique himself, 
which have been filed on this record. Nandkishor, 
in his affidavit dated 11-6-51 affirms the allegations 
which he has made not only in the lower Court, 
but also in this Court. The affidavit of Mohd. Sid¬ 


dique, the applicant, in paras 1 & 2 partly supports 
the allegations in the matter of Abdul Rashid 
Beg’s going to Raiseu on 7-12-50 and stating to a 
pleader at that place that he had come to file an 
application for restoration and it was returned by 
the Munsiff, Raisen for presentation to the proper 
Court. It would thus appear that the allegations 
of Nandkishore, in his affidavit, appear to be not 
only correct, but also true. A report had to be 
called from the Sub-Judge in this matter in the 
absence of any order on the application dated 
2-12-50 passed by him and except for the date on 
which the application was presented to him, he 
also supports the allegations of Nandkishore as 
stated in the affidavit. In fact these allegations 
should have been challenged by the defendants 
in the lower Court itself, but it appears that they 
did not do so as no statement seems to have been 
filed by them to counter the application dated 
23-12-50 on facts. In view of the affidavits and 
the reiDOrt of the Sub-Judge dated 4-7-51, I find 
that an application for restoration was presented 
by Abdul Rashid Beg, on G-12--50 in the Court of 
the Sub-Judge. 

[6] The question then arose as to whether the 
pleader’s Clerk had power to present the applica¬ 
tion to the Court concerned. I have seen the ap¬ 
plication which was presented to the Munsiff, 
Raisen on 8-12-50 and I find that it is signed by 
Shri Rai. admittedly the pleader for the plaintiffs. 
It is thus obvious that it was authorised by the 
pleader and the only matter which was left over» 
was the actual presentation of the application to 
the Court and this was done by Abdul Rashid 
Be" It is also obvious from the affidavits of the 
parties filed on this record that Abdul Rashid Beg 
was Shri Rai’s registered clerk and it has been 
held in Jdohansinfjh v. Raohiinathsin(jh, second 
\ppeal NO. 62 of 1950-51 in the Court of the Ad¬ 
ditional Judicial Commissioner, decided on 8-11-50 
that: “the presentation by a pleader’s Clerk was 
not contrary to law.” The decisions in Sawar7nal 
V. Kiinjilal, A. I. R. 1939 Rang. 1 and Queen- 
Empress v. Kanippa Udayan, 20 Mad. 87 have 
been relied upon. I am in respectful agreement 

with the observations of my learned brother in 

his above decision and I find that the apphea lon 
filed by Abdul Rashid Beg on 6-12-50 was proper y 
presented as he was a registered clerk. I 
only add a proviso that an application presen et 
by a pleader’s Clerk should bear the signattue o 

the pleader, and not merely of the part>, so as 

to indicate that the Clerk was acting on be a 

of his master, the pleader. 

[7] It would also appear that in the case on 

hand, no such objection was raised, ® 

dants to the presentation of the application y 
the pleader’s Clerk and it must be ‘deemed to have 
been waived and cannot be now . j 

raised for the first time in appeal or j 

would refer to the decision in Gopa if 
Bhaya, a. i. R. 1924 Lah. 296. 
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[8] In the circumstances, the revision petition 
is dismissed with costs and the applicants are 
ordered to pay the costs of the non-applicants in 
this Court. Pleaders’ fees will be Rs. 20 for each 
party if certified in time. The parties shall appear 
in the lower Court on 22.10-51. 

B 'R.G.D. _ Bevision dismissed. 
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Hashmat Bai, Applicant v. Lalchand and 

another, N071.applicants. 

Civil Hevn. No. 47 of 1051, D/- 23-10-1951. 

(a) Civil P. C. (1908), O. 17. Rr. 2 and 3 — Distinc¬ 
tion between Rr. 2 and 3. 


If the pai'vy or pvrties, to whom time has been allowed, 
is or are absent, it is not R. 3 that is to be followed, but it 
is R. 2 that is to be looked to; The wording of these two 
rules makes it pcrfeetly clear that the one is exclusive of 
the other. Rule 2 applies when the party is absent i.e. 
does not ax^pear while K. 3 ai^plies when the party is 
X^resent. 

Hence, the order that c.an be passed in the absence of 
the plaintiff at the date of the adjourned hearing can be 
only under O. 17, R. 2 and not R. 3 of the said Order. 
Case laic referred. [Para 5] 

Anno. C. P. C., 0. 17 R. 3 N. 3. 

(b) Civil P. C. (1908). O. 17. Rr. 3 and 2 — Order 
passed under R. 3 instead of R. 2—Remedy of ag’griev- 
ed party. 

Where an order dismissing a suit has been expressly 
passed under 0. 17, R. 3, instead of under R. 2, it is not 
for the Court to correct its own mistake and treat the 
order under O. 17, R. 2. In the circumstances, the remedy 
of the party aggrieved by the order is by way of appeal 
only and not by way of an application for restoration 
under 0. H, R. 9; A. I. R. 1925 Bom. 328 <k A. I. R. 1948 
IVIad. SO, Dissent.-, A.I.R. 1940 All. 217, Disdng.; A. I. R. 
1944 All. 211, Eel. on. [Para 6] 

Anno. Civil P. C.. O. 17 R. 3 N. 7. 

(c) Civil P. C. (1908), O. 9, R. 9 — Application for res¬ 
toration—Tenability challenged as preliminary ground 
— Decision on merits without hearing evidence on 
both sides is improper. 

^^hcve tenabilitv of an application for restoration of a 
suit to nlo under O. 9, R. 9 is challenged as a ijrclimiuary 
gioiml, clearly indicating that on the decision of the 
preliminary objection ho might adduce evidence to rebut 
the facts alleged by the a]»i>!icant, it is improper for the 
Court to proceed to decide the application on merits with¬ 
out hearing the evidence on both sides. [Para 7] 

Anno. Civil P. C.. O. 9 R. 9 N. 13. 


(d) Civil P. C. (1908). O. 19, Rr. 1 and 2 and O. 9 
R. 9 — Applicability of O. 19, Rr. 1 and 2 — Suit dis. 
missed icr default — Application for restoration—Ad 
ditional affidavits filed on record by plaintiff withou 
being called for by the Court— Affidavits by differen 
persons sworn to facts in exactly similar expression- 
No opportunity to defendant to counter allegations ii 
affidavits — Court held could not either under O. 19 
R. 1 or R. 2 act on these allegations: A. I. R. 1942 Ou«l] 
350. [fisting. [Para 7 

Anno. Civil P. C.. 0. 19 R. 1 N. 7. 


(e) Civil P. C. (1908). O. 9, R. 9—Conditional order 
for restoration — Restoration on condition of payment 
of cost—Part of cost deposited and withdrawn by non¬ 
applicant — Estoppel against non-applicant from 
challenging order for restoration — (Evidence Act 
(1872). S. 115). 

Where an ai^plication for restoration of a suit dismissed 
for default is allowu l subject to the lyayuicnt of cost to tlie 
non.apihcant au 1 the apx)licant (xdaintiff; dexxisits only a 
part uf the co&t which is withdrawn by the non-applicant. 


the plaintiff himself, not having complied with the order 
passed by the Court, cannot seek to estop the defendant 
(non-applicant) from challenging the order of restora- 
tion on the princixde of estoppel: A. I. R. 1930 iilad. 263, 
Disting. [Para 9] 

Anno. Civil P. C., O. 9 R. 9 N. 10a; 

Evidence Act, S. 115 N. 52. 

Nihalani — for Applicant', CJiugani — for Non.appli¬ 
cant No. J. 

REFERENCES: Courtwar/Chronological ./Paras. 

(’40) A I R 1940 All 217: (1S8 Iml Cas 414). G 

(’44) A I 11 1044 AU 211: (I L R (1944) All 297). 6 

(‘51) Civil Kevn. No. 12 of 19-51 : /A I R 1952 Bhoi>al 41). 

9 

(’25) AIR 1925 Bom 328: (87 Ind Cas 710). 6 

(*41) AIR 1941 Bom 83: (I L R (1941) Bom 1-50). 5 

('43) AIR 1943 Bom 321: (I D K (1944) Bom 1 F B). 5 

(’32) A I R 1932 Lah 477: (13S Ind Cas 200). 5 

’30) AIR 1930 Mad 268: (123 Ind Ca.s 337). 9 

’•iS) AIR 1948 Mad 80: (1947-1 Jfad L J 271). 6 

’30) AIR 1930 Nag 152: (127 Ind Cas 351). 5 

(’42) AIR 1942 Oudh 350: (IS Luck 104). 7 

(’30) AIR 1930 Rang 270: (8 Rang 108). 5 

Order. — This is a revision i^etition by defen¬ 
dant 1 against the order dated 23-6-51 of the 
Subordinate Judge, Bhoi^al, restoring the non-ap¬ 
plicant NO. 1 i-)laintjff’s suit dismissed under o. 17, 
R. 3, Civil P. C., on 7-5-51 to file. 

[2] The suit was fixed for plaintifi’s evidence 
on 21-4-51. but was adjourned, subject to payment 
of ns. 25 as co.st. to 7-.5.oi. as his witnesses were 
not summoned. On 7-5-51 the idaintifV was absent 
and Ills counsel stated that he had no instructions; 
the cost of iis. 25 was also not i'>aid and the Court 
therefore dismissed the suit under o. 17, r. 3, 
Civil P. C. 

[3] On 29-5-51 the idaintilY filed an ai^i')lication 
for restoration of the suit to file on tlie ground 
that he was taken ill and had gone to ]3ombay be¬ 
fore 21-1.51 asking his counsel to seek an adjourn¬ 
ment, that he was not informed of the order for 
co.st or tliG date of the next hearing and lienco 
could not give any instructions nor could he pay 
the cost; tlnit the mention of o. 17. r. :) in theordec 
dated 7-5-51. was an accidental error tor order o. 17, 
R. 2 and the ap))lication was thus tenable. De. 
fendant 1 denied the allegations and contended 
that the ai^xdication was not tenable and stated 
tlmt the question he decided as a preliminary 
objection. The Subordinate Judge held that tlie 
dismissal should have been under o. 17, r. 2 and 
tlie aiqilication was. therefore, tonahlo, and with, 
out calling for evidence and merely relying on tlie 
aftidavits filed on behalf of the xilaiiititV. restoied 
the suit to file on ■2;i.G-5l. It is this order that is 
challenged. 

[ 4 ] The apidicant contond.s tlmt the order imssed 
on 7-5-51 was pi oiwrly under o. 17, R. 3 and there¬ 
fore, no aiiplication tor restoration of the suit to 
file was tenable. The point lor determination is 
whetlier the order should have been under o. 17 , 

R. 2 or R. 3 , Civil P. C. Rule 2 run.s as lielow: 

‘■Where, on auy clay to which the heariug oi the suit 

:i<ljoumecl, the parties or any of them fail to appear, the 
Court may iHOcecl to (li.<ix)se of the suit in one of the 
modes directed in that behalf by 0. 9 or make sucli other 
order a» it thinks lit.” 
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It would thus appear that the first essential, 
which the Court has to look into while dealing 
with R. 2 , is the appearance of the parties. If the 
parties or any of them are or is absent, the Court 
can proceed to dispose of the suit in the modes 
available under o. 9. The crux of the question, 
therefore, is whether the party or parties was or 
were present in Court. Rule 3 of the order runs as 
below: 

“^Yhere any party to a suit to whom time has been 
granted fails to produce his evidence, or to cause the 
attendance of his witnesses, or to perform any other act 
necessary to the further progress of the suit, for which 
time has been allowed, the Court may, notwithstanding 
such default, proceed to decide the suit forthwith.” 

It would thus appear that the provisions of this 
rule are to be followed in the presence of the 
parties or party to whom time has been allowed. 
If the party or parties, to whom time has been 
allowed is or are absent, it is not this rule that is 
to be followed, but it is the R. 2 that is to be look¬ 
ed to. The wording of these two rules makes it 
perfectly clear that the one is exclusive of the 
other. Rule 2 applies when the party is absent i.e. 
does not appear while R. 3 applies when the party 
is present. In the case of the plaintift* his non- 
appearance would lead to the application of R. 2 
and not R. 3 and, therefore, the suit was liable to 
be dismissed under o. 17, r. 2, on 7-5-1951, when it 
was fixed for hearing. 

[ 5 ] It is contended that on 7-5-1951 if the plain, 
tiff had appeared and his witnesses were absent 
and the cost had not been paid, then the order 
would have been under r. 3 of 0 . 17 and therefore, 
he should not be placed in a better position by his 
non-appearance on that date and therefore, should 
not be allowed to take advantage of an application 
for restoration. This contention loses sight of the 
fact that if the plaintiff had appeared, it would 
have been possible for him to produce his witnesses 
or to explain their absence and could have paid 
the cost as ordered at the previous hearing. The 
contention therefore, is not sound. In Abdul 
Karim v. Ratilal Gujrati, A. i. R. 1930 Nag. 152, 
it is held tliat : 

“Rules 2 unci 3 avo mutually, exclusive. Rule 3 con¬ 
templates tbe preseuce of parties and only deals with a 
case where such party being present has failed to produce 
his evitlcDce or to take any other ste 2 )s laid down in the 
rule. Rule 2 applies in the case of the absence of a party or 
parties whether or not time has been granted to them to 
do any of the acts laid down in R. 3.” 

In Ko Tha Lin Bwin v. Eo Jlla Kye, a. i. b. 
19:10 Rang. 270, the same principle is accepted. It 
may he pointed out that botli these cases were of 
an application for setting aside an ex /mWe decree, 
but the principle as laid down in a. i. R. 1930 Nag. 
152, holds good. The decision in Madan Gopal v. 
Budhn, A. I. R. 1932 Lah. 477, follows suit. In 
Buhnansa Bajansa v. Shankaroouda Basan- 
gonda, a. i. R. 1941 Bom. 83, it is obseived that : 

“Where a case is adjourned under 0. 16 R. 3 for tne 
production of evidence and the plaintiff fails to appear on 
the adjourned date, the Court under O. 17, R- 2 is bound 
to disptose of the matter under O. 9, R. 8, Civil P. C., or 


A. I. R, 

else to grant an adjournment. It is not o^n to it to dispose 
the case on merits in the absence of evidence. Order 17, 
R. 3 has, however, no application to such a case.” 

This decision has been approved in Basalingappa 
Kushappa v. Shidramappa Irappa, a. i. r. 1943 
Bom. 321 {f. b.). In the circumstances, in my opi¬ 
nion, the order that could be passed on 7-5-1951 in 
the absence of the plaintiff’ at the date of the 
adjourned hearing could be only under R. 2 of 
O. 17 and not R. 3 of the said order. 

t6] It was then contended that when the Court 
had passed an order under R. 3, it could not correct 
its own error and treat it as an order under R. 2 
and entertain an application for restoration of the 
suit to file and that an appeal and not an applica¬ 
tion to restore the suit was tenable. On the oppo¬ 
site side, reference is made to Basayya Ayappa v- 
Allayya Maharudrayya, a. i. R. 1925 Bom. 328, 

where it is observed that : 

“If a party fails to appear at’an adjourned hearing, che 
proper order for the trial Court to pass is one under R. 2 
and not under R. 3 but if it proceeds under R. 3 and dis¬ 
misses the suit on merits, it is the trial Court and not the 
appellate Court which can consider if the plaintiS had 
sufficient cause for non-appearance.” 

I have perused this case and it appears that no 
consideration is made of the law that a Court 
could not review and correct its own order unless 
it falls within the ambit of o. 47, r. l. Civil P. C. 
The judgment is too short to admit of any discus¬ 
sion on the relevant question. The decision in Baja- 
Singh v. Manna Singh, a. i. R. 1940 all. 217, 
refers to an order under R. 3 of o. 17, Civil P. C., 
read with R. 13 of o. 9. In that case, the Court had 
remarked that it was proceeding under o. 17, R. 3 
in the absence of the defendant. It was held that 
an application, to set aside an ex parte order, was 
tenable under R. 13 of o. 9. In my opinion, this 
decision cannot help in view of the existeuce of 
the specific provision of R. 13 of o. 9. Reference is 
then made by the non-applicant to the decision 
in Venkataratnam v. Apparao, A. i. R. 1948 wad. 

80, where it is observed that : 

“Where the Court has proceeded under 0. 17, R. 3 and 
dismissed the suit on merits,the plaintiO can either appeal 
against that decision or proceed under 0. 9, R. 9.’ 

This again, as the case in A. i. R. 1925 Bom. 328, 
does not consider the question of the Court review¬ 
ing and correcting its own order. The judgment is 
too short and does not contain discussion or consi¬ 
deration of the incapacity of the Court to rev lew 
and correct its own order. In Udai Bam Cropi- 
Bam v. Baghuraj Singh Khuhehand, A. i. R* 
1944 ALL. 211, it is laid down that • , 

“No doubt it lies with the Court to decide the <^se on 

merits on the postponed date of hearing, but t ® . 

of the party or his failure to produce evidence • 
without reasonable excuse. Once the Judge has passe 
order under R. 3 and not under R. 2. be has no jurisdiction 

to set it aside.” , v ■u+ nf 

I have considered the whole question in me lig 
the contentions and in my opinion, the Coui av- 
ing once applied its mind to the circumstanc 
the case and rightly or wrongly decided 
not for that very Court to correct its own 
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as the learned Subordinate Judge seems to have 
done in the case on hand. It is, no doubt, true 
that the order should have been under R. 2 and 
not R. 3 of o. 17, but in my opinion, it was not 
for that Court to correct its own mistake and treat 
the order under a provision different from the one 
expressly mentioned by it in its own order. In the 
circumstances, in my opinion, the remedy of the 
plaintiff in the case was by an appeal and not by 
an application for restoration of the suit and the 
apidication, therefore, did not lie. 

[ 7 ] It was then contended that the order is 
improper as no opportunity was given to the 
defendant to adduce evidence in rebuttal and the 
affidavit filed by the plaintiff along with the appli- 
cation could not be relied upon. A perusal of the 
written statement filed by the defendant clearly 
shows that he challenged the tenability of the 
application as a preliminary ground and sought 
the Court’s decision on that point, clearly indica. 
ting that on the decision of the preliminary objec¬ 
tion he might adduce evidence to rebut the facts 
alleged by the applicant-plaintiff. It was, there¬ 
fore, improper for the Court to proceed to decide 
the application on merits without hearing the 
evidence on both sides. It appears that some time 
till 23-6-1951 three additional affidavits were filed 
by the plaintiff on record. These three affidavits 
are by different persons sworn to facts in exactly 
similar expression. It w’as not the Court who had 
called for these affidavits. No affidavit was called 
from the defendant to counter the allegations. In 
the circumstances, the Court could not, either 
under o. 19, r. 1 , or r. 2 , act on these affidavits 
filed on record. In fact it is not known w'hen the 
three affidavits, sworn in by different persons, 
were filed on record. The learned counsel for tlie 
non-applicant refers to the decision in Shib Sakai 
V. Tika, A. I. R. 1942 oudh 350, where it is obser- 
ved that : 

It is open to a Court on sufficient grounds to allow 
proof of facts by means of affidavits. Therefore in an 
application by the plaintiff for setting aside a dismissal of 
his suit for default, the affidavit filed by him along with 
his application can be used ns evidence on the facts alleged 
therein and it cannot be rejected merely because there had 
been a verbal denial by the defendant without any attempt 
to controvert it by a counter affidavit or without askin" 
for the attendance of the plaintiff for the purpose o'? 
eross-e-Kamination.” 

It would, however, appear that in that case 
an opportunity was given to the defendant to 
counter the allegations in the affidavit of the 
plaintiff and ho had not availed of it. In the case 
on hand, no such opportunity was given to the 
defendant and the case was adjourned from 
11-6-1951 to 13-6-1951 Only for arguments on the 
preliminary objection to the tenability of the 
application itself, particularly when the defendant 
had reserved hi.s right to adduce his evidence in 
jrebuttal of the affidavit filed by the plaintiff. The 
decision of the Oudh Court above referred to, 
therefore, is liable to be distinguished. In the case 
on band the application for restoration of the suit 
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could be sent back for reconsideration after aff’or- 
ding an opportunity to the defendant to adduce 
evidence. As it has been, however, held tnat the 
application itself was not tenable in law, it is not 
proposed to send back the case to the lower Court. 

[8] The next contention of the applicant is that 
the grounds for non-appearance of the plaintiff 
were not proper and sufficient. This is a conten¬ 
tion which could be decided only after tlie facts in 
the application were held proved after evidence, 
on both sides and as such it is not possible to 
decide this question. 

Co] On the other side the non-applicant contends 
that the defendant cannot challenge the order of 
the lower Court as he had received the cost for the 
restoration of the suit and reference is made to the 
decision in Mohainined Siddique v. Naiidkishor, 
civil Rev. NO. 12 of 1951, dated 1-10-1951 of the 
Judicial Commissioner’s Court. The decision is 
before me and it refers to the decision in Veiikata- 
rayudu v. Bama Krishnayi/a, a. l. 11 . 1930 Mad. 
268, where the principle of estoppel was applied to 
the circumstances in the case then on hand. It 
would, however, appear that in the present case, 
the order of the lower Court w'as that the api^licant 
shall pay not only a sum of rs. 25 already awar. 
ded to the non-applicant but a further sum of 
RS. 10 in addition, the Court observing that the 
application was allowed subject to the payment of 
the above cost. The plaintiff deposited not a sum 
of RS. 35 but only a sum of rs. 30 on 12-7-1951 and 
the amount was withdrawn by the non-applicant 
on 19-7-1951. The plaintiff, therefore, had not him¬ 
self complied with the order of the Court dated 
23-6-1951 in the matter of the payment of cost 
awarded to the non-applicant. It w’as urged that 
in a previous order dated 17.2.1951 in the suit, he 
was aw'arded cost of rs. 5 to be paid by tlie non- 
applicant and therefore, that amount not having 
been paid, w«as deducted from the sum of rs. 35 
and the balance was deposited on 12-7-1951. In my 
opinion, no such accounting could be made in 
order to get over tlie specific order for cost to be 
paid by the plaintiff to defendant 1 . In the cir. 
cumstances, th(? plaintiff’ himself not having com- 
plied with the order passed by the Court, could 
not seek to estop the defendant from challenging 
the order of the low'er Court on the principle" of 
estoppel as laid down in a. i. r. 1930 Mad. 2Gs. 

[ 10 ] The result is that the application for res¬ 
toration of the suit to file, w'as not tenable in law 
and the revision is thus allowed with costs against 
non-applicant 1 who shall bear liis own costs. The 
order, setting aside the dismissal of the suit and 
restoring it to file, is, therefore, set aside. Counsel's 
fees in this Court w'ill be rs. 30 for each side. 

Reviaioa allowed. 

A. I. R. 1952 Bhopal 45 

S.\THFA' J. C. 

Abdul Naim Khan v. The State. 

CrimiDal Revn. No. 11 of 1950, D/- 24-5-1952. 
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Abdol Naim Khan v. State ( Sathey J. C.) 


A. I. r: 


(a) Criminal P. C. (1898), S. 117 _ Effect of consent 
to give security. 

The mere consent or •vrillinguess of the applicants to 
furuis^h seevirity does not amount to a plea of guilty. Whe¬ 
ther the willingness amounts to such plea depends upon the 
facts and circumstances of each case : Case law Jiel. on. 

[Paras 7, 8] 

Anno. Cr. V. C., S. 117, N. 3. 

(b) Criminal P. C. (1898), S. 107 — Apprehension of 
breach of peace. 

The preliminary order or notice indicated that accord¬ 
ing to the Magistrate, the applicants were feared to com- 
mit breach of peace at the time of approaching IMoharram 
and Deshra holidays simply because they had filed an ap¬ 
plication to the police that the feelings of the ^luslims 
were injuved by the passing of the procession in celebration 
of the Mahatma Gandhi Jayauti alongside the mosque. 
The Sub-Inspector of Police in his evidence stated that the 
statements in the application wore found to be incorrect 
and, therefore, ho concluded that the applicants might 
commit breach of i^acc at the time of the jroharram and 
De.'hva holidays which were about a week ahead : 

Hi hl. that there was absolutely nothing as required by 
law on which such an apprehension could be justitied. The 
very proceedings were, therefore, unjustified and much 
move so the order. [Para 9] 

Anno. Gr. P. C., S. 107, N. 10. 

Mohiiunimd AH—for Ai>ijlicants; Oorernment Advocate 
—for the State. 

BhI-'EKhNCES: Courtwar/Chronological/ Paras 

(’28) A. I. K. 1928 All. 357 : (30 Cri. L. J. 122). 8 

(’08) 35 Cal. 074 : (8 Cri. L. .1. 128). 7 

(’30) A. I. 11. 1930 Cal. 292 : (37 Cri. L. J. 818). 7 

(’201 A. I. n. 1929 Lah. 504 : (30 Cri. L. J. 839). 7 

(’u7) 30 Mad. 330 : (0 Cri. L. J. 278). 7 

(T8I A. 1. 31. 1018 Nag. 140 : (20 Cii. L. J. 105). 7 

(‘20) A. I. R. 1920 Nag. 145 : (21 Cri. L. J. 050). 7 

Order. _The applicivnts seek to rcvi.se the order 

dated 4-10-1051 of tlie Sub-Divisional ^Magistrate, 
Ashla, ordcM'iiig tlicui to furnish security for 
Ks. 1.000 each for kcei)ing peace for a period of 
three iiionLhs. Their appeal against the order is 
di.'iiiis^ed. 

[ 2 ] The facts of the case arc stated in the 
ordeis of both the lower Courts and need not be 
repeated. The points pressed in this Court are: 
(i) that the original and appellate Courts mis- 
Iinder.stood that by the statements of the appli¬ 
cants, in reply to tlie preliminary order and the 
notieu. they had consented to furnish the security 
and it i.s \ugvd that they agreed to furnish the 
sc‘cui it\' onl>' for bail during the proceedings; (ii) 
that tliey had denied the allegations against them 
and there was no evidence on record to justify the 


order. 

[:ij The preliminary order or notice dated 
- 1 - 10 - 10-51 clearly indicates that according to the 
IMagistnite, the applicants were feared to commit 
breach ol peace at tlie time ofappioachingiMoliar- 
ram and Deslira holidays simply because they had 
iileil :in application to the police that the feelings 
of the iMuslims were injured by the passing of the 
proca ssion in celebration of tlie !Maliatma Gandhi 
Javanti alongside the mo.s(iue. To this the apph- 
caiit< ivplied that they had signed the application 
prcpari d by one Kalin Master who told thorn that 
it Ava.-- against the new road by which the proces¬ 
sion bad passed. They added that they were not 
even present at the mosque at the time and lastly 


that they were prepared to furnish security. One 
of them stated that he was willing to furnish a 
bond as desired by the Police. 

[4] The applicants, it must be remembered, 
were no doubt taken to the Court in custody on 
that date but it does not appear that the conten¬ 
tion, that they offered to furnish security only 
for being released on bail during the proceedings, 
is correct. Their statements were in reply to what 
was read out to them from the preliminary order. 
They denied the allegations and even explained 
why they had signed the application filed to the 
Police. Naturally, however, they wanted to be re¬ 
leased from c\istody and therefore, offered to fur- 
nish security. This is further supported by the 
fact that Applicant no. 3 Akbar Ali specifically 
stated that he would furnish a bond as desired by 
the Police. 

[s] It seems, however, equally clear from the 
orders of both the Courts below that they consi¬ 
dered that the applicants had pleaded guilty, to 
what amounted to a charge against them, because 
they consented to furnish the security. They have 
not considered the denial of the allegations by the 
applicants. As such it has to be pointed that the 
Courts could not act on the plea construing it to 
be one of guilty and in my opinion, could not 
even consider it as anything beyond a denial of 


the charge. 

Cg] The Magistrate appears to be in two minds 
on the consent of the applicants. He seems to have 
considered that it was a plea of guilty but yet 
went on to record evidence. The proceedings 
under s. 107, Criminal P. C., are, under the law, 
conducted by the procedure for the trial of a sum¬ 
mons case, but if the Magistrate had accepted the 
consent as a plea of guilty or admission, he could 
have proceeded under s. 243, Criminal P. C., and 
the fact, that he did not do so, indicated that he 
was not satisfied with the plea. But when that 


;as so, he seems to have based his order more on 
he mere willingness of the applicants to offer 
ecurity than the evidence as is found in the last 
ara of his order. It is, therefore, that the order 
;as illegal and improper and cannot be sus aine . 

[7] Most of the High Courts have pointed out 

hat the mere consent or willingness to 
ecuritv does not amount to a plea of gnil >. o,s 
Mind in navi Chavdra Haidar v. Emperor, 35 
al. 674, Superintendent and Beinenihrancer of 
-jcgal Affairs, Bengal v. Jihan Kumar Ve, 

I. n. 1936 cal. 292, Ujagar Sin(jh v. Evipetor, 
,. I. n. 1929 Lah. 504, Prathipati Venhatasavu . 
^.viperor, :J0 Mad. 3:10, Emperor v. Bai bingti, 
.. I. n. 1918 Nag. 140 and Prahhudas v. Empeiot, 
.. I. n. 1920 Nag. 145. 

Cs] The Allahabad High Court, in Emperor 
funca, A. I. R. 1923 ALL. 357, has held that • 
‘Whether the willingness amounts to sncli piea 
leponds upon the facts and circumstances o ea 
ase.” In that ease the person proceeded against 
lenied the allegations and yet offered to fuinisli 
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security and it was held that “it did not amount 
to a plea of guilty.” I respectfully agree with this 
view and find that the readiness of the applicants, 
to furnish security in the case on hand, cannot 
be construed as a plea of guilty and could not be 
acted upon. 

[ 9 ] Turning to the evidence on record it is clear 
that the witness Sub-Inspector of Police was not 
present with the procession and thus could not 
state anything regarding what happened near the 
mosque. In fact the apprehension of the commis¬ 
sion of the breach of peace appears to have been 
based on the fact that the applicants were parties 
to an application filed to the Police as found in 
EX. p. 3 . The witness stated that the statements 
in the application were found to be incorrect 
and therefore, he concluded that the applicants 
might commit breach of peace at the time of the 
Moharram and Deshra holidays which were about 
a week ahead. I am clear that there was absolu¬ 
tely nothing as required by law on which such an 
apprehension could be justified. The very proceed¬ 
ings were, therefore, unjustified and much more 
so the order. Apart from this I cannot close this 
order without observing that even if the order, 
calling upon the applicants to furnish security for 
keeping peace, was entitled to be upheld still the 
amount of security called for was unreasonably 
higli considering the status of the applicants. As 
the order, however, cannot be sustained it is not 
necessary to pursue the matter. 

ClO] It is ordered that the revision is allowed 
and the order of the Sub-Divisional Magistrate, 
Ashta, dated t-lO-lOSl, calling upon the applicants 
to furni-^h security to keep peace, is set aside and 
the bonds executed in that behalf are dtschargod. 

BiD.Il. licviaion alloicciK 
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Tufail Alnnnd — Defendant — Applicant v 
An }i:a r .1 htnad—Plainti ff — Kon-applicitnt. 

Civil R<;vii. Xo. bS of le.jl’o/- ^S-lO-lUol. 

(a) Civil P. C. (1903), S. 115—Interlocutory orders_ 

Admissibility of document. 

Tho onlinurv niU> that the JiKlici:il Commissioner'^ 
Court r( fus< s to interfere in u case iit nil intedocutorv 
except in extrcino cases : [Para 8J 

Ifi'Ul if the of a-lmissihility or otherwise of the 

(locnm<‘nt was not ex.aminod at tho early stage to which 
the suit h.nl rfachc l. there was a possihilitV of mnltipli. if y 
of proceedings in ease tlic ■lecisiot. was against the defc-n- 
daiit and if tho appellate Coui t did not agree with the view 
of the trial Court its rimling would entail a remand and :i 
fresh decision and an appeal over again. To avoid such 
mnltiplieity, therefore, tho Judieial Commissioner'.s Court 
shoiiM examine theoue'tion and decide it ‘^1 

Anno. Civil P. C., S. llo. N. 5. ' 

(b) Registration Act (1903). Ss. 17 and 49. Proviso- 

Agreement to divide property-Admission for collate 
ral purpose. 


No question of severance of interest arises in the case of 
Mohanimadcns us in the ease of a joint Hindu familv or 
copjircennry. ^ 

Where the document was prepared with a view to an 
ngreement towards an amicable division of tho propertv of 
the father, and it was not said that as per this docuinent 


different items of the property were allotted to the brothers 
and transfers were effected, but the document proposed 
that particular steps should be and not have been taken in 
respect of the different items of the property : 

Held the document read as a whole evidenced not 
accomplishment of the transfer or creation or extinction 
of any interest in the immoveable property, but a mere 
proposal to do so. The document was not a deed of parti¬ 
tion^ bat fell within the ambit of cl. (v> of suh-s. (2) of 
S. 17 and as sucli was not compulsorily registrable and was 
thus admissible in evidence. Even if, the document was 
compulsorily registrable, under the proviso to S. 49, it was 
admissible to prove a collateral transaction vi/5., the .admis¬ 
sion of the plaintiff that no part of the consideration for 
the s:\le-dced of the property sought to be divide! was paid 
by the plaintiff : Case law discussed. [Favas 5, 0, 7, 8] 

Anno. Reg. Act, S. 17, N. 53 ; S. 49, N. 7, IS. 

Mohd. Yakub—for Applicant-, R. Panjwani—for Xon- 
applica nt. 

REFERENCES : Courtwar/Cbronological/ Paras 

(’29) A.I.R. 1929 Cal. G3G : (121 Ind. Cas. 400) 8 

(’30) A.I.R. 1930 Cal. 559 ; (12G Ind. Cas. 715) 8 

l’21) 61 Ind. Cas. 328 (Lah.) 8 

(’29) A.I.R. 1929 Nag. 115 : (IIS Ind. Cas. 57) 8 

(’38) A.I.R. 1938 Nag. 434 ; (I.L.R. (1938) Nag. 004) 8 

I’ll) A.I.R. 1041 Nag. 209 : (I.L.R. (1942) Nag. 73) 5 


Order. —This is a revision petition against the 
order dated 6-8-1951 in civil suit no, 74 of 1951 in 
the Court of the Subordinate Judge, Dhopal, hold¬ 
ing that the docunient dated 23-5-1048, filed hy 
the defendant is inadmissible in evidemee and 
refusing to iiermit him to confront tlie plaintifl 
with it in his cross-examination. 

[2] The non-applicant plaintilV's suit was for 
di\ision of it house said to have been purchased 
and owned jointly by tho parties in equal share.s 
from their father and for separate pos.sossion of 
the plaintiff’s share. Tho defendant’s main con¬ 
tention was two-fold, viz., (l) that no part of tho 
con 3 i<leration of the sale.deed tor tho house was 
paid by the plaintiff, and (2) tint on 23.5.1918 
there was a settlement of disjmtes over tho iin. 
moveable properties of the parties and a memo¬ 
randum was prepared ami signeil by them and 
others who were present an<l as such the plaintiff 
was not entitled to any share in the house. On 
issues being frame<l, tho plaintiff was placed in 
the witnos.s-box for his evidence and in cros.s. 
examination thedefendant’.s learned counsel sou“ht 
to question him in regard to what is called a 
memorandum dated 23 - 5 - 1948 . Tho lea.-iied Hubor- 
d.natc Judge held that it wa.s “a deed otcancvlhi- 
fion so far as its first entry is concerned ’ and as 

such as compulsorily registi-ahle an.l could not 

be used even for proving a recital in the entry 

NO. 1 m It and hence it was iiiadimssihlc in evi 

dence and rejected it. It is this order that is 
challenged. 

[3] The first point for dclorminatioii is whether' 
UiG Court should entertain the revision petition ' 
The ordinary rule is that tins Court refuses to 
inteitere m a case at an iuterlocutory .stage except 
lu extreme case.s. In my opinion, if tho "jue.siion 
of admissibility or otherwi.se of the documcmt is 
not examined at the early .stage to which the suit 
lias reached, there is a po.ssibility of inultiplicitv 
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of proceedings in case the decision is against the 
defendant and the appellate Court does not agree 
with the view of the trial Court which finding 
would entail a remand and a fresh decision and 
an appeal over again. To avoid such multiplicity, 
therefore, I feel that this Court should examine 
the question in this case and decide it. 

[ 4 ] The next point for determination is whether 
the document was compulsorily i-egistrable and 
even if so, it was admissible in evidence to prove 
a collateral purpose. The document was prepared 
with a view to an agreement towards an amicable 
division of the property of the father. According 
to the defendant there was a mere agreement as 
stated in the document. It is not said that as i)er 
this document different items of the proijerty 
were allotted to the brothers and transfers were 
effected. The document proposes that particular 
steps shoidd he and not have been taken in respect 
of the different items of the property. The last 
portion of the document even says that all the 
brothers admitted on oath all the items except 
numbers 10 to 13 and out of the four brothers one 
Jawad Husain left under protest. 

[ 5 ] For the purpose of construing the document 
it has to be read as a whole as contended by the 
learned counsel for the non-applicant. It would 
thus appear that the document read as a whole 
evidences not accomplishment of the transfer or 
creation or extinction of any interest in the im- 
moveable property, but a mere proposal to do so. 
The question is not, as in the case of Ganyat 
Gaiigaji v. Naiyuho Bhagtvanji, a. i. R. 1941 Nag. 
209, cited on behalf of the non-applicant, whether 
there was an expression of intention to sever, but 
whether there was actually a division of property 
and as such, in my opinion, that decision of the 
Nagpur High Court is not applicable to the case 
on hand. It must be remembered that no question 
of severance of interest arises in the case of 
Mohammadens as in the case of a joint Hindu 

familv or coparcenary. . 

[G] Examining and translating the document in 

i-ogard to the item no. 1 of the house property, 

the correct translation is : ,. ^ 

“Residential liouse, the sale-deed of which is in tne 
name of Tufail Ahmiid and Anwar Ahmad, the rupees for 
which have been paid by Sayed Tufail Ahmad and Anwar 
\hmad did not pay any rupees therefor, should be trans- 
iorred to Tufail Ahmad.” {MunlaJcil Kiya Jay.) 

The learned Sub-Judge’s translation of the last 
exnression as noted ; “is transferred exclusively’ 
is incorrect. This is conceded by the learned 
counsel for the non-applicant during arguments. 
This clearlv states what the parties expressed in 
respect of the house and I am clear that it mdi. 
cates only a proposal to transfer house, with 
the adjectival clauses qualifying it, to Tufail 
Ahmad. I am further clear that taken as a w’bole 
or in part, the document is not a deed of partition, 
hut falls within the ambit of cl. (v) of sub-s ( 2 ) of 
s 17 Registration Act, and as such, was not com- 
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pulsorily registrable and was thus admissible in 
evidence. 

[ 7 ] The allegation of the defendant was that 
no part of the consideration for the sale-deed was 
paid by the plaintiff and that this fact had been 
admitted by the latter in the document. It is in 
order to prove this fact that the defendant seeks 
to prove the admission in the rebuttal of the 
allegation of the plaintiff as placed in issue no. 2. 
It is doubtful if the issue no. 5 is correct as it is 
not the case of the parties that the house was 
owned by their father till his death. 

[8] Even if, therefore, the document was com- 
pulsorily registrable under the proviso to S. 49, 
Registration Act, it is admissible to prove a col¬ 
lateral transaction vi 2 : the admission of the plain- 
tiff, who is said to have signed the document, that: 

“Rupess for wliich have been paid by Sayed Tufail 
Ahmad and Anwar Ahmad did not pay any rupees 
therefor.” 

In Rajani Kanta v. Bashiram Mestari, A. i. R. 

1929 cal. 636, it has been held that : 

“Although under S. 49 document which should be regis¬ 
tered and is not registered is inadmissible as evidence of a 
transaction affecting property, yet when it is put forward 
as containing an admission it is not being put forward as 
evidence of a transaction affecting property and so it cannot 
be said to be inadmissible as evidence of an admission. 

In Devi Dayal v. Wazir Chand, 61 ind. cas. 328 

(Lab.), it has been held that : 

“An unregistered deed of lease for a period of more than 
one year, although inadmissible in evidence as a lease or as 
a document proving title, may be admitted m evidence for 
the purpose of proving an admission contained therein. 

Similar observations are found in Sailesh 
Chandra v. Bireshwar Chatterjee, A. i. R. 1930 
cal. 559? and it has been added that : , . . .. 

“When such a statement is admitted as an admission it 
is only a piece of evidence and it is open to the party who 
has made the admission to show that it was made m 
circumstances which did not make the admission binding 
on him or her as the case may be.” 

The learned counsel for the non-applicant le- 
ferred to the decisions in Sukhlal v. Bisesar, 
A. I. R. 1929 Nag. 115 and Narayan Sakharam y- 
Co-operative Central Bank, Malkapur, a.i.b- 
Nag. 434. I have perused the decisions an 
that they are not applicable to the ques 
decision on hand. . , . 

[9] These were the only two , 0.3 -q 

revision petition. The document . ..Q^igion 

held to be admissible in evidence and th , 

petition is, therefore, allowed with ® ^ 

ihe non-applicant shall bear his own costs. 

The order of the learned Suboidin » 

rejecting the document and refusing ® . 

to be ;vovecl, is set aside and it “rfeted that 

the document be admitted and be t 

proved for the purpose as stated by the 
and the evidence be proceeded with. Plea ^ 

in this Court will be Rs. 25 on each side, 1 

bJd[h. Revision allowed. 
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